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Date 


PROCEEDINGS IN UNITED STATES v. NATFELLI 
Wo; 74: €2r. 43 
RELEVANT DOCKET ENTRIES 


_Proceedings _ 


1/17/74 


1/28/74 


1/28/74 


1/29/74 


2/1/74 


3/22/74 


4/10/74 


4/12/74 


4/12/74 


4/25/74 


4/25/74 


5/2/74 


5/21/74 


5/21/74 


5/21/74 


Filed indictment. 


Anthony J. Natteli (Atty. John S. Martin) 

Defts, plead not guilty, Bail fixed at $50,000. P.R.B. 
Unsecured. Bail limits extended to Continental U.S. 
Al. defts, motions returnable in 20 days. All defts. 
ore@ered photographed and fingerprinted. Case assigned 
to Judge Tyler for all purposes. Brieant.J. 


ANTHONY NATELLI-filed personal recognizance bond without 
security in the sum of $50,000. 


A. NATELLI-filed notice of appearance by atty: Martin 
& Obermaier, 1 Rockefeller Plaza, NYC 10020 by John S. 
White, Jr. 489-1500. 


Hearing (attyspresent) motions to be filed no later than 
4-1-74, Deft Bushnell, New Bail status $50,000. P.R.B. 
secured by $2,500, cash on surety, Deft to post bail 

by 2-5-74 noon. Tyler,J. 


PRE-TRIAL CONFERENCE HELD BY TYLER, J. 
Filed Stip & Order that the bail limits of deft Natelli 
is ext. to include him to travel to Italy and France 


for the period from Apr 12 to Apr 28, etc. Tyler, J. 


Filed defts Natelli and Scansaroli motions for dismissal, 
severance copy and inspection, etc. ret: 4/19/74. 


Filed defts Natelli and Scansaroli memo of law in support 
of pre-trial motion made by same. 


. 
Filed Govt's affdvt re: response to various motion of 
the defts. 


Filed Govt's memo of law in opposition to defense motions. 


Filed reply memorandum of the defts Natelli and Scansaroli 
on the joint pre-trial motions. 


Filed memo of law in support of the joint pre-trial 
motions of the defts Natelli and Scansaroli. 


Filed reply memo of law of the deft Natelli and Scansaroli 
en the joint pre-trial motions. 


Filed Govt's surreply memorandum. 


Date 


Proceedings 


5/21/74 


3/74 
4/12/74 
WLesTs 


WiLS/74 


7/16/74 


71/23/74 


7/23/74 


8/23/74 


9/6/74 


10/9/74 


10/9/74 


10/16/74 


Filed OPINION # 40725 - motions disposed of as follows: 
- Natelli and Scansaroli's motion to admit polygraph 
evidence denied. 
Randell, Natelli ana Scansaroli's motions to comple 
disclosure of certain portions of the Grand Jury 
proceedings-denied. 
Natelli and Scansaroli's motion to inspect Analyses 
by SEC employees of NSMC Financial Statements-denied. 
Davies, Natelli and Scansaroli's motions for trial 
severance-denied. 
Randell, Natelli ana Scansaroli's motions to dismiss 
count 2 for improper venue-denied. 
All defts's motion to obtain tapes or transcripts 
of their conversations-adjourned to later date. 


Filed Govt's bill of particulars. 
Filed transcript of record of proceedings, dated 2f2R/74 
Filed transcript of record of proceedings, dated 1/28/74 


Pretrial conference held. All matters adjourned to 
8/23/74 at 2:15 PM. Tyler ,J. 


Filed transcript of record of proceedings, dated nS de IF i Wh 


Filed deft A. Natelli's notice of motion re: severance 
ret: 2723/74. 


Filed memo. of .aw in Support of the joint motion of 
defts. Natelli and Scansaroli for a severance. 


Deft's Natelli ¢ Scansaroli-Filed memo=Endorsed on motion 
filed 7-23-74. Motion granted on consent of the prosecution. 
So ordered. Tyler, d. 


Filed Govt's affdvt. re: response to the motion to 
sever filed on behalf of defts Natelli and Scansaroli. 


Filed pretrial memorandum of the defts. Natelli and 
Scansaroli. 


Filed defts. proposed examination of Prospective jurors. 


4 


rton-- Filed papers Originally, filed with Magistrate 


Docket Entry Sheet 

Criminal Complaint, S.D.N.Y. 
Disposition Sheet 
Appointments of Counsel 
Notices of Appearance 


Date Proceedings : 


40/17/74 Filed Govt's proposed examination of prospective jurors. (copy) 


10/17/74 Filed Govt's memo. of law in opposition to defts' motion 
to preclude proof. (copy) 


LO/L7/74 Filed Govt's memo. of law re: the Grand Jury testimony 
of Natelli and Scansaroli is admissible. (copy) 


10/18/74 Filed Govt's memo. of law in opposition to Scansarsli's 
motion for severance. 


10/21/74 Filed defts' reply memorandum of law, re: Govt's memo. 
of law. 


10/21/74 Trial begun as to count 2 with a jury, before Judge Tyler. 
10/22/74 Trial cont'd. 

10/23/74 Trial cont'd. 

10/24/74 Trial cont'd end adjourned to 10/29/74. 
10/29/74 Trial cont'd. 

10/30/74 Trial cont'd. 

10/31/74 Trial cont'd. 

LLsis 74 Trial cont'd. 

21/4/74 Trial cont'd. 

11/5/74 Trial cont'd. 

11/6/74 rial cont'd. 

11/7/74 Trial cont'd. 


11/8/74 Trial cont'd and adjourned to 11/11/74. Tyler, 3. 


L1/12/74 Filed transcript of record of proceedings, dated 8/20/74 


11/18/74 Filed defts' joint memorandum on the order of summations 
‘ki SLB/74 Filed Govt's offer of proof. 


12a fLe/74 Filed deft. Natelli's memo. of law in support of motion 
for judgment of acquittal. 


11/18/74 Filed memo. of defts. Natelli and Scansaroli in support 
of motion to dismiss the indictment. 


Dat e 


Proceedings __ 


11/18/74 


11/18/74 
11/18/74 
11/18/74 
11/18/74 
11/18/74 


11/18/74 


11/18/74 
11/18/74 
11/18/74 


11/18/74 


11/18/74 


11/11/74 
11/12/74 
11/13/74 


11/14/74 


11/26/74 


11/26/74 


12/11/74 


12/18/74 


Filed memo. of law in support of defts.' objection to 
the Govt.'s use of any expert testimony or lay testimony 
on the issue of materiality. 

Filed Govt.'s 


requests to charge. 


Filed Govt.'s suppl. requests to charge. 


Filed Govt.'s suppl. requests to charge No. 2. 


Filed deft. Natelli's contentions. 


Filed defts. Natelli's requests to charge. 
Filed memo. of law in support of defts.' 
the Govt.'s use of any expert testimony 
on the issue of materiality. 


objection to 
‘f lay testimony 


Filed Govt.'s memo. testimony of fraud victim witness. 


Filed defts. reply memorandum. 


Filed Govt's proposed examination of prospective jurors. 


Filed Govt.'s memo. 
to preclude proof. 


in opposition to defts.' motion 


Filed Govt.'s memo. The Grand Jury testimony of Natelli 
and Scansaroli is admissible. 
Trial cont'd 
Trial cont'd. 
Trial cont'd. 
Trial cont'd. and concluded. 


guilty on count 2. 
ret: 12/20/74. 


Defts. Natelli & Scansaroli 
Sentences set for 12/27/74. Motions 
Deft. cont'd. on bail to sentence. 


Filed transcript of record of proceedings, dated 8/20/74 


Filed transcript of record of proceedings, dated 8/23/74. 
Filed memo of law in support of deft. Natelli's motion 


for a judgment of Acquittal or, in the alternative, for 
a new trial. 


Filed Govt's memorandum in opposition to post trial motions. 


Tyler, 


J. 


Date 


12/27/74 


12/27/74 


1/2/75 


Lj2fis 


Lf2f > 


/ if 75 


Lists 


ae a be 


1/8/75 


1/8/75 


1/8/75 


Filed deft. Anthony M. Natelli's notice of appeal from 
judgment of conviction entered 12/27/74. Miled copies. 


ANTHONY M. NATELLI-filed judgment-deft. is committed to 
the custody of the Atty. Gen'l. for imprisonment for a 
period of ONE (1) YEAR pursuant to Sec. 3651 of f. iS, 
U.S. Code. The deft. is confined in a jail type insti- 
tution for a period of SIXTY (60) DAYS. Execution of 
the remainder of the sentence is suspended and deft. 

is placed on probation for a period of TEN (10) MONTHS 
to commence upon expiration of confinement, subject to 
the standing probation order of this Court. Committed 
fine of $10,000. on count 2 to be paid within 60 days. 
Tyler,J. issued copies. ent. 1/2/75 


Filed transcript of record of proceedings, dated Oct. 21, 
225 23) Sai a ee eee 

Filed transcript of record of proceedings, dated Oct. 30, 
31, Novs Ly 40 Se L979 


Filed transcript of record of proceedings,dated Nov. 6, 
45) Oy DL, F2y 2374. 


Filed transcript of record of proceedings, dated Nov. 
Lo, 247 Sores 


Filed transcript of record of proceedings, dated 12/27/74 
(Natelli, Scansaroli) 


Filed Affidavit of Franklin B. Velie, Assist. U.S. Attorney, 
dated May 3-74, in response to reply memorandum submitted 
by defendants in support of various motions. 


Filed Memorandum, received on Dec. 10-74, in support 
of Defendant Natelli's motion for a judgment of acquittal 
or, in the alternative, for ai.w trial. 


Filed Memorandum, received on Dec. 13-74, in support of 
motion for a judgment of acquittal or for a new trial. 


Filed ORDER that all portions of the transcript of the 
trial in this action which have not heretofore been 
transcribed shall be transcribed and made available 

to the defts. upon their agreement to pay all costs 
incidental thereto. Ty-2r, J. 


Filed transcript of record of proceedings, dated: Nov. 


Filed transcript of record of proceedings, dated: Dec. 


Date 


L/ LAS 75 


Ny nklsy Aus: 


V/A20/75 


Ly 20/715 


1/20/75 


1/20/75 


1/20/75 


LQ TS 


L/ 23/75 


L237 75 


S/27/ 715 


8/28/75 


4/21/75 


Filed request No. 8-Responsibility of Auditors. Copy a 
received on Nov. 11-74 by U.S. Attorney. 


Filed notice that the record on appeal (Natelli, Scansaroli 
has been certified and transmitted to the Wie Sis. 


Filed stipulation designating exhibits to be transmitted 
tO the SC A 


Filed govt's designation of exhibits to be transmitted 
to (the UssS -CoA4 


Filed stipulation transmitting true copy of originally 
Filed document to the U.SiC.A. in Lieu of missing original. 


Filed transcript of record of proceedings dtd: dan. 10-75. 


Filed memo-end. on motion docketed this date. The within 
motion is denied except the extent that the requirements 
for paying the $10,000 committed fine are modified as 
follows: 
(1) deft. must pay $4,500 by any 7s. 
(2) the balance, or $5,000 must be pala: by 5/1/76), 
In all other respects, the motion is denied. Tyler, Jd.) mn. 


Filed memo-end. on motion docketed 1/16/75 oi 43) Ubhave 
earlier disposed of this motion by a memorandum endorse- 
ment put on the back of another set of the attached 
motion papers. Tyler, J. mn. 


Filed notice the suppl. record on appeal has been certified 
and transmitted to the U.S.C.A. : 


Filed stipulation designating certain bulk exhibits to 
be held in attorneys offices, and to be SOME tons o.cC oA 
only when requested by that court. ’ 


Filed deft's (A. J. Natelli) affidavit & notice of motion 
to require deposit of fines or posting of bond pending 
appeal ret. 4/4/75. 


Filed transcript of record of proceedings, dated 1/31/75. 


Filed memo-end. on motion docketed 3/27/75. Motion 
withdrawn. Bonsal, J. mn. 


Date 


6/10/75 


4/23/76 


4/23/76 


4/237 19 


4/23/76 


4/30/76 


5/ 20776 


5/20/76 


5/20/76 


5/20/76 


6/15/76 


9/1/76 


Proceedings 


ANTHONY NATELLI-Filed STIP & ORDER extending deft's. 
bail limits to permit travel to Bermuda during the period 
6/23/75 through 6/30/75 . .. « «« Owen, J. 


ANTHONY NATELLI - Filed dfts. Notice of Motion for an 
order reducing the sentence imposed. Ret. 5/4/76 


ANTHONY NATELLI - Filed dfts. Memorandum of Law in support 
of motion to reduce the sentence of Anthony M. Natelli. 


ANTHONY M. NATELLi - Filed defts. Notice of Motion for 


an order for a new trial on newly discovered evidence. 
Ret. 5/4/76 


ANTHONY M. NATELLI - Filed Defts. Memorandum of Law in 
support of motion for a new trial on newly discovered 
evidence. 


Filed True copy of order of ~h2 Supreme Court of the 
U.S. that the petition of An wnony M. Natelli for a writ 
of certiorari hereic to the U.S.C.A. is denied. Clerk m/n 


Filed True Copy of USCA Mandate with opinion attached. 
Ordered that judgment of District Court is affirmed as 
to ANTHONY M. NATELLI but the judgment as to JOSEPH 
SCANSAROLI be & it is reversed & the action as to JOSEPH 
SCANSAROLI is remanded to the District Court for further 
proceedings as indicated . . . (mailed notice) Case 
Reopened. 


Filed True Copy of USCA Mandate Ordered Opinion of 
July 28, 1975 & Judgment entered as to Dft. Joseph 
Scansaroli are thereby vacated. (mailed notice) 


Anthony M. Natelli, Joseph Scansaroli - Filed True 
Copy of USCA Mandate. Judgments of District Court 
are affirmed in accordance with opinion of this court 
(See Attached Opinion) (mailed notice) 


ANTHONY M. NATELLI, JOSEPH SCANSAROLI“-~ Filed True Copy 


of USCA Mandate with opinion attachéd. Opinion as to 
Joseph Scansaroli & Judgment are hereby reinstated in 
accordance with the opinion of this court. (mailed nctice) 


ANTHONY M. NATELLI - Filed Gov'ts Memorandum in opposition 
to Natelli's motion for a new trial & for reduction of 
Sentence. 


ANTHONY M. NATELLI - Filed Transcript of proceeding 
dtd. 6/24/76. 


Date _.._roceedings  _—_ 


10/21/76 ANTHONY M. NATELLI - Filed Memorandum & Order. Ordered 
Motion for New Trial & Motion for reducing sentence 
are denied... . Owen J. (mn) 


10/28/76 ANTHONY M. NATELLI - Filed Dfts. Notice of Appeal from 
Order dtd. 10/21/76. (mailed copies) 


LL 3/716 ANTHONY M. NATELLI - Filed Dfts. Notice of Motion for 
order for reduction of sentence. Ret. 10/21/76. 


11/3/76 ANTHONY M. NATELLI - Filed Memo. End. on motion dtd. 
11/3/76. Motion denied. Owen JU. (mn) 


LL/1:5/76 Filed letter dated June 24-76, from U.S. Govt. to 
Judge Owen. 


ILL SY 76 Filed deft. Anthony M. Natelli's Reply Memorandum to 
the Govt's memorandur in opposition to deft's motion 
for a reduction of sentence and a new trial. 


LLP USS 716 Filed stipulation designating 2xhibits to be transmitted 
EO) the “UcS JC oh. 


C15 7/76 Filed stipulation for inclusion of transcripts in the 
following cases to the USS.C.Als UsS.A. vy. MULLEN, 74 
cr. 1172, Brieant J; U.S.A. v. MULLEN, 75 cr. 179, 
Brieant J. 


11/18/76 Filed Memorandum In Support of the motion to reargue the 
application to reduce the sentence of Anthony M. Natelli. 


Li/.«-/76 Filed Notice of Certification of Record to the USCA. 


2/2776 Filed Copy -f€ Order from the USCA. dtd. 11/11/76, Order 
that record be filed on or before 11/22/76. If the 
appeal is not filed the appeal shall be dismissed forthwith. Etc 
ADF. (mn) 


INDICTMENT 


UNITED STATES v. RANDELL, et al, No. 


| BEST COPY AVAILABLE 


The Grand Jury further charges: 

1. On or about September 27, 1969, in the 
Southern District of New York, defendants CORTES W. 
RANDELL, ROBERT C. BUSHNELL, DENNIS N. KELLY and 

¢ 
BERNARD J. KUREK, as responsible officers of NSMC, 
and ANTHONY M. NATELLE and JOSEPH SCANSAROLI, as 
independent auditors of NSHC, Junlawfully, wilfully 
and knowingly made and caused to be made false and mis- 
leading sanseaniaie with respect to material facts as 
set forth in paragraphs 3 and 4 of this Count in a 
proxy statement for NSMC dated September 27, 1969. 

2. Said proxy statement solicited approval by 
the NSMC shareholders of the issuance of additional 
shares of NSMC common stock and the approval of cert 


mergers, and was required to be filed and was filed 


with the SEC pursuant to Title 15, United States Code, 


Section 76 n(a) and Rule 14a-6(c) proxulgated by the 


SEC thereunder, 


3. Said proxy statement contained an "audited" 
statement of earnings for NSMC for the fiscal year ending 
August 31, 1968, which differed from a previous "audited" 
statement of earnings for the same period contained in an 
annual report to stockholders for that fiscal year. The 


difference was explained in the following footnote: 


"Net sales and earnings as originally 
reported to stockholders in the annual report 
{for the year 1968] and the amounts as shown 
in the statement of earnings in this proxy 
statement are reconciled as follows: 


Net sales 


Originally reported S$ 4,989,446 
Pooled companies reflected 

retroactively $6,552,449 
Per statement of earnings $11,541,895 

‘Net eamings 

Originally reported > = 388. , 031 
Pooled companies reflected 

retroactively 2. Jota b2l 
Per statement of earnings 773,152 " 


This explanatory note was materially false and misleading 


in the light of the circumstances under which it was made 


because, as the defendants well knew but failed to disclose, 
among other things: (a) approximately one million dollars, 

or more than 207% of the 1968 "net sales originally reported" 
had proven to be nonexistent by the time the proxy statement 


was filed and had been written off on NSMC's own internal 


books © account; (b) net sales and profits of “pooled 
companies reflected ~etroactively" were substantially under- 
stated; and (c) net sales and profits of NSMC were substantially 
overstated. 

4, Said proxy statement also contained an “unaudited” 
statement of earnings for the nine months ended May 31, 1969 
which stated "net sales" as $11,313,569 and "net earnings" as 
$702,270. These figures were materially false and misleading 
because, as the defendants well knew at the time the proxy 
statement was filed, 'net sales" for that period were less 


than $10,500,C00 and NSMC had no earings at all. 


(Title 15, United States Code, Sections 


78££, 78n; Title 18, United States Code, 
Section 2.) 


EXCERPTS FROM GUILTY PLEA OF 
DENNIS M. KELLY 


{Page 7] 


two acts. I received a letter from Jim Graham of the 


Pontiac Division of General Motors, dated April 15, 1.259. 


In connection with Count 1, I participated in 
| 


This concerned a proposal we had made to Pontiac to use 
the services of National Student Marketing Corporation 
to reach the youth market. 

This letter stated, in effect, that Pontiac 
was considering our proposal for services in the amount 
of $1,200,000 and I @elivered this letter to Mr. Randall. 

Soon thereafter I learned that the letter had 
been altered to confirm a sale. I knew that the letter 
as altered was going to the accountants to support the 
booking of the Pontiac transaction. 

I also knew that this information would be re- 


flected in the earnings of NSMC for the fiscal quarter then 


‘Page 8] 


rgre:mg 


ending. 


I did not inform the accountants or anyone 
else of the alteration of the letter. 

In August 1969, I was requested by Mr. Randall 
to obtain a written confirmation from Eastern Airlines 
regarding a contract for NSMC services in the amount of 
$820,000. 

At that time I knew that the Pontiac transaction 
was being written off and that Mr. Randall wanted addi- 
tional sales or acquisitions to fill the void. 


{I obtained this confirmation letter from Mr. 


Mullen of Eastern Airlines, dated August 14, 1974, and 


delivered it to Mr. Randall. 


However, Mr. Mullen had also requested a let- 

‘ter from NSMC to the effect that Eastern Airlines could 
cancel part or all of the contracted services before De- 
cember 31, 1969. 

This letter, which was proposed,was signed 
by Mr. Randall and I delivered it to Mr. Mullen. 

I subsequently spoke to the accountants rela-’ 
tive to the nature of the services to be provided under 
the Eastern Airlines contract. 


I did not inform them of the existance of the 


[Page 9] 


rgre:mg 
conditional letter ich was given to Mr. Mullen, although 
I had reason to believe that they did not see or know 
of this letter and had they known, would not have booked 
the Eastern transaction. 

I knew that the Eastern Airlines contract was 


being booked and as such would be reflected in the reported 


earnings of NSMC for the nine-month period ending May 31, 


1969, which reported earnings would be sent to sharehold- 
ers of NSMC. 

In connection with both transactions, it was 
my firm belief that both contracts would be performed. 
However, I did know at the time that they were reflected 
in the shareholders' report that they were not firm con- 


tracts. 


EXCERPTS FROM GUILTY PLEA OF 
CORTES W. RANDELL 


iPage 7] 

A From the beginning of National Student Market- 
ing until early 1970, I was the chief executive officer 
and principal shareholder. 

At the close of the fiscal year and at August 
31, 1968, there appeared on the financial statements of 
National Student Marketing, an item known as contracts 
in progress, or unbilled receivables. 

This item reported assets and income of the 


corporation which was established with the approval and 


| consent of our auditors. The item was predicated on our 


[Page 8] 


rgre:mg 
relationship with a larga number of clients. It was 
respresented as income for the year 1968 and that it would 
be received in the next fiscal year. 

With the benefit of hindsight, this accounting concep* 
represented more of an expectation or hope rather than a 


firm assurance of income. 


It did, however, represent a significant portion 
of the income statement and balance sheet of the parent 
company, National Student Marketing. 

Beginning in early 1969 and thereafter it came 
to my attention that these contratts in progress would not 
produce the income that we had previously anticipated. 

However, because of repeated delays in removing 


substantially inactive and discredited contracts, the earn- 


ing of Nitional Student Marketing were repeatedly over- 


Stated. Although I continuously hoped that these contracts 
would be fruitful, I permitted my unrealistic expectations 
to seriously affect my judgm , with the result that 
financial statements of National Student Marketing became 
inaccurate. 

During the period from 1968 through early 1970, 
acquisitions were effected on the strength of these finan- 


Cial 


I also participated in giving these things of 


rgareing 
value to two accoint executives so as to continue a favor- 
able business relationship with their companies. 

With respect to Count 2 of the indictment, I 


participated in the alterationof a supporting financial 


document, the so-called Pontiac letter, in an effort to 
increase the strength of a client commitment so that it 
cold be booked as earnings in the financial statement 
Of February 28, 1969. 

Q How about the Eastern Airlines letter? 

A Yes, sir. In place of this commitment, another 
commitment-- excuse me, efforts to have this included in 
the proxy were unsucct ssful. In place of this commit- 
ment, another commitment, that is the Eastern Airlines 
letter, was substituted wherein I participated in failing 
to provide the auditors with complete information with 
the esult that certain earnings were recorded in the 
proxy which may not ‘ave been reported had the auditors 


been given full information. 


ment, I acknowledge that the representatives of Interstate 
Corporation and Stuckey~Spear, two companies which National 
Student Marketing acquired, relied apon the proxy statement 


of National Student Marketing Corporation referred to in 


With respect to Counts 8and 11 of the indict- 


Count 2, which I jnew contained overstated earnings. 
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I recognize these errors of my judgment and 


deeply regret my acts 


, not only because of the personal 


consequences to me, but also because of the humiliation 


and embarrassment who have placed 


their trust in me. 


EXCERPTS FROM TRIAL TESTIMONY 


Government's Opening Statement 


[Page 30, 


MR. VELIE: May it please the Court, defendant's 
counsel, Mrs. Lights, ladies and gentlemen of the jury. Thi 
case is about fraud wi deceit. It is about fraud and 
deceit in the preparation of phony financial statements by 
accountants. The accountants are the Cdefendants, Anthony 
Natelli, who sits here, and Joseph Scansaroli, who is at th 
end of the pido 

It is the preparation of fraudulent financial 
statements. which isthe crime charged in the indictment. 


Despite what you heard when you heard the plain language of 


the indictment read to you, the Government assures you, I 


assure you, this isa simple 


The Government is going to prove to you that the 


defendants, Mr. Natelli and Mr. Scansaroli, prepared 


financial statements for a compiny called National Studen 
pony 


Marketing Coxporation. Those financial statements said, in 
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effect, —— sommes had tremendous ea...ints and the 
company had tremendous sales: In fact, when they said ey 
Mr. Natelli end Mr, Scansaroli — that the sales were non- ; 
existent and so were the earnings. 7 
| People who read those financial scatements were 

cheated. They gave up money and Suey gave up property in 
‘order te get the stock to buy, in effect, the — of 
Nat cious Student Marketing. They gave ae own businesses 
in many cases, in order to Seumkiie peeieiee Student Macketint 
stock. They wanted to own National Student Marketing stock 
benmuse they issiitaieck it had acghewtun earnings and Sales 
just the way the financial statement said. 

But the financial statements were not true and 
these semaie were cheated. , 

ee it is against the’ law to put pahee or 


misleading information : in Senet th statements. You will be 


hearing about the law fron Judge Tyler at the end of the 


case. The law for your purpose is the Securities and Exchanga 


Act of 1934. I+ was passed and signed in 1934 to protect 


the nation from economic disaster by securing the integrity 


of the securities markets. 


The law requires disclosure of die mame 
tion about dengantes ities sell their stock to the public. | 
That way people will know what they are getting. 
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Some of you said that you owned stock, and you'll 


forgive me if I talk about this at some length. others’ of 
you may not be familiar with this. ‘The fact is, if you. go. 

out to the market to buy a tomato, you can look at that oe 
“tomato, you can ‘hold LE sm your — and squeeze sci Look 


at the price, and you know pretty much what cial are getting 


for ‘anssia price. 


‘shares of stock are mich paper. one neue ee. 
paper looks pretty much like another. So that the shares of 
bein. ei eetoanie in a fly by night uranium company looks 
just as good to many people as the shares of Telephone 
Company. | 

How do you protect yourself when you oe stock? 
The icah prote: cts you. The ees says to people who sell stockl, 
peunks like you, members of the public, the corer must 
tell what its sales we what its assets are, what it owns, 
what its earnings are. ‘That way people stand « a chance ‘when 


they a out. to buy stock, of not getting cheated. 


ce 


The law says that the tiesietat statements that 
are required to be made must be filed with the Securities 
and Exchange Commissicn. False statements, as I have atveudl 
said, in those seinen required to be filed is a crime. 

6 i262 peas 


My name is Frank Velie. I'm an Assistant United 
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‘States nna It is myduty to Present this case to you 


on behalf of thetnited States. 


Seated at the Government's oonmwee table ail an 
Jed Rakofé, who is also an Assistant Unit ates Attorney, 
Jeffrey Rosen, wie is a ei for the Securities oe 
uxchange Commission, and Ian bingvall, who is intinedeiiiads 
. for ‘the Secur ities and neoeaenen Commission. ‘ 
Our duty will be to aoe to your satisfaction 


“under the law as it is explained to you by Judge Tyler, tha 


“Mr. “Natelli- and Mr. Scansuroli prepared the financial state-'| 


ments we are all talking about here, to prove that the a 


cial statements were false in that they Shows a tremendous 
Sales and earnings when, in fact, these fellows knew there 


were no sales and earnings, to show they knew these sales 


23 
and earnings didn't exist, that they knew they were putting 


out phony financial information. 


[Page 54] 
i The proxy statement also included figures for th 
year 1969, precisely figures for the first nine months, firs 


three quarters of 1969. 


The indictment charges that those figures are ai 


false also. : 
a little background antorentians 

en that's been sa ai Whiie the iad statement was in 
preparation in August of 1969, the Board of Directors of a 
dislilone called lice. dipileaicai Corporation, a large 
insurance company intial in Chicago, the Board wi that company} 
was deciding whether to ‘. ie ales by National Student 
iisoxbae They had the 1968 report, showed great figures, 
theyhad a draft proxy statement that showed pretty good 
figures, too. It didn’t yet have. in it -- it was an bie 
draft and it didn't nner it the nine month figures. They 
couldn't vote on the matter until they had all the figures. 
They were waiting. : 


Mr. Randall, who was at one of their meetings, 


left that meeting in the late afternoon and flew in his per- 


sonal Lear Jet from Chicago Te D.C., had he 
picked up Mr. Natelli and Mr. Scansaroli, a up Mr. Kurek, 
picked up some other people, and he flew them from Washington 
right here in New York Sttr,.. 0 Pandick Press. 
Pandick Press is a financial prii.ter. a was the e 
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that draft proxy statements were being printed up by this, 


printer. = 
These accountants, Mr. Natelli and Mr. Scansarol 
whee Mr. ‘Randall, = Mr. Kurek and these other people were 
working long hours into the night, into the next day ane 
into the next night, evepating theses figures for the esos j 
“statement. “ei 
| . ioueee about 11 o'clock at night, some figures 
were siciasiaeni for the nine-month statement. This is the 
period. that ended as of May, two months iateie all this. 

7: .These figures were phoned from the Pandick Press 
to Chicago where the Interstate Board people were waiting. 
As they continued to work into the night, at about 3 o'clock 
in the morning, Mr. Natelli spoke to Mr. Randall about tes 


Pontiac contract. You remember this is the so-called commit- 


ment for about a million dollars, over a million dollars from 


25 


18 Pontiac. That thing had -been booked as of February, neice. 4% 

19 was August and.Mr. Natelli said, in ‘itn. ene thing won't 
20 pass the.smell test. | 

21 Booked as of February. Here it is Siaiiate, tie 

22 billings, no activity, you iaoante done the v.ork, we haven't 

23 seen anything. to warrant carrying a contract this enormous. 

24 You've. got to take it out. 


25 Wi- | Well, Mr. paint? didn't bat an eye. He eae. 
[Page 56] | 
' ; < ‘i 
2 ‘ this is 3 o'clock in the morning at the printers -- ie cooly 
3 pape teinlt switching for the snide: Aalst a ‘epibtinieael 
4 for Eastern Airlines. She: Resseen Airlines eniaihaiaeaee mace 
4 supposedly a . ale made in the siete’ which had ended in May. 
eS _ Again, it is August. Nobody but ‘ini: had mentioned chia 
‘ss i encrnous ‘sale, ueriniten xGk same size as the Pontiac or 
. hg tract, between May and August. _ ip | Lio su iSERant | 
: 9 haere a3 Here it comes up at 3 o'clock in the ene ere 
+i a moment of crisis. : : 
«. ae ‘ acon Well, Mr’. Natelli thinks about it for a little 
' 12 bit ah Sake it go in. it does go in. It goes in asa 


large part of the earnings for the 1969 first nine months. 


With the write off of the Pontiac contract -- I 
don't know if you are totaling it up. It would be totaled 
up for you later. 

Over an 18 month period, $3.3-million.of contract 


of this kind had been booked.and over $2 million had been 


“written off. The ‘proxy statement didn't say any such thing, 


didn't tell anybody about that fact, didn't tell anybody abou 
the million dollar write off itself, didn't tell anybody abou 
_ that switch pulled is the last minute at the printers. 
| The sila will show that without billed accounts 
receivables, if you were to take them off the books, that 
siicisaetaiaiaie a earnings statement would show a loss, too. 
[Page 57] 
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Data we tts Well, of course the Interstate National Board 
- didn't have —e these facts. They were known to Mr. 
Natelli and Mr. eiiiidians and some of the National Student 
‘Marketing people, but the Interstate Board didn't know aes 
After their meeting — atter rial got this ukiniien tic with 
“respect to the nine month jaiieusis which had been telephoned 
£5" them, not’ the bad news, just the nine-month Saguees that 
the cee claimed they siti the Interstate Board in Néaeae 


voted to be acquired by National Student Marketing so that 


the 1300 people who had: invested in the snemeaine company, 
would receive instead shares of National Student Marketing. - 

Well, a few days after the events at the Pandick 
Press, something else happened which I am sure you will be 
interested in. Another accountant from Peat, Marwick and 
Mitchell, a man by the name of Douglas Oberlander, discovere 
the fact that virtually the entire balance of 1968 unbilled 
accounts receivable contracts was still on the books, it | 
hadn't been written ote. Virtually that entire balance was 
no good and should be written off. He prepared a schedule 
which oreved it. 


He showed it to Mr. Kurek. Then he showed it to 


Mr. Scansaroli. Then Mr. Scansaroli talked to Mr. Natelli 


about it. Well, Mr. Natelli and Mr. Scansaroli decided that 
these facts didn't have to be disclosed either. So the prox 
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statement was filed with the SEC about a month later, in 
Sepeeiber of 1969, and it didn’t have a ae in ait of any of 


these dismal picces of news that r niente oe peacbine here 


eee So cre Se ee on ote o® o-~ 


telling you about. i esp Oh pu BRS Ml oo 


* 


’ There wasn't a hint that the saree earnings: is 


- 1968, i. a million of unbilled accounts casetvehine enies. 


had been written off or were haiti be highly suisent ak. 
uncollectable and inactive, without a hint that the 1969, 
the nine-month profits was based on more of the same, simila 
unbillea accounts receivable, including that last minute 
switch, the Eastern Aietines contract popped in there at 
3 o*clock in the morning. 

Instead that proxy statement showed a | pieture 


of dramatic growth in attuned Student Radbebibng: and glowing 


economic health. 


On the strength of these entirely positive finan 


a 6 


cial Statements in the proxy shakuminiks three more companies 
were ines gobbled up, Frommer, Five-Dollar--A-Day Tours 
hate sectetent ms a company called Mar-Clay, Mail Bag Sika 
national; two companies not mentioned in the proxy statement, 
Simmons Associates and a company called Varsity House, all 
of them samen for National Student Marketing stock. 
People gave up thede businesses for the stook 
thinking they were getting a good deal. None of the people 
[Page 59] 
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who gave up their companies knew the awful truth that I'm 
standing here telling aie lei truth known, of course, to 


Mr. Natelli. and Mr. Scansaroli, as the proof will suas 


The final incident, the Government submits, 


==> 


will show you Mr. Natelli's intent to deceive beyond any 


~ op USFS 


7 
- 2 


question. -. a te, tc erties pinpeset 225 


~~ 


een 
tae 


mesisvsy A few days before the closing of the bitumen 
contemplated in the ined ae this is again the Interstate 
National deal se remember in August the Board of Directors 
made a decision whether to be acquired. Now they are going 
to have a closing in iri. and a closing is like a house 
aii: It. is actually the place where the deal takes 
place, where you give over one thing and receive the other. 
They are going to have a closing on October 31 at which time 
the Interstate ‘ieee would become shareholders of 


National Student Marketing and give up their investment in the 


insurance company. : a ete 


e 


Mr. Natelli pursuant to the merger agreement, as 


an accountant who worked for him at Peat, Misthek and Mitche: 
to prepare what's called a comfort letter. 

) A comfort letter is a. letter pees accounting 
firm to the company to be acquired and it tells him, in 
sieitebs, we don't know of any new developments that might 
aftect. your judgment as to this deal since the time that you 
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received the last news from us. 


mR 


Well, the accountant ‘ane by the name of John 
Johnston, went to work on the comfort letter and he promptly 
found the write offs that Mr. Oberlander had been talking 
about in his schedule and which you will recall Mr. Natelli 
and Scansaroli declined to make. Mr. Johnston seine some 
other things as well. 
“So Mr. Johnston and his immediate sone ior, a ma 
by the name of Bill Cologna, drafted a pretty sober acibeae 
letter. It had seme bad news in it. 
When Mr. Natelli returned from a brief iiteees 
back to his office, most of the work on the comfort letter hed 
been done. 
Now, Mr. Johnston and Mr. Cologna are essentially 
honest accountants. They called it the way they saw it in 
the brief amount of ities avadtabe to then. They went in 
there and found some bad news and wrote a letter which tetie te 
it. While the bad news was reflected in the comfort letter ’ 
that they were able to find, it couldn't have all the .bad 
news. That was known only to Mr. Randall, Mr. Kurek, Mr. 


Scansaroli and Mr. Natelli. Mr. Scansaroli at that time was 


working for National Studen Marketing. Mr. Natelli knew tha 


a decision had to be reached essentially that day by 


the Interstate people whether to close the al. Did he pip 
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3 siiake the million dollar write off? No, ‘the comfort letter 


went out and it gave the impression that atic atinns were 
Only two or chews hundred thousand dollars of contract write 
offs iil he knew there haa <n over 2 million. So che com 
en tetter went out and it didn't have enough news in con- 
text. While the Interstate ‘people were startled, what they 
did wa ae couldn't see it all in context. They permitte 
the dent to close. All 1300 of the Interstate shareholders 
gave up their investment in this insurance penne in enchani 
for National Student Marketing stock. 

A brief word at this time ania some of the proof}. 
You will be hearing in the oane from what the law calls an 


accomplice witness. You will be instructed that the law is 


with respect to an accomplice witness, that you should 


gawe . 
2 up wien this additional Sateieettnn about the Eastern ewltch, 


scrutinize his testimony with care. 


[lines 18-25 are blank] 
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The Government invites you to scrutinize the 
testimony of the accomplice witness with care. You will 


be hearing from Mr.Bernard Kurek, comptroller of National 


Student Marketing. He will tell you that he has pleaded 


guilty to this charge and he will be here to testify. 


.He wxll. tell you in brief outline about how 


t+ Aee 


National Student Marketing didn't have a gain sable Sihinatase 
unbilled accounts receivable that were booked in seston 
1968, how they came to be written off, how Mr. ren 

and Mr.Scansaroli learned about the writeoffs and partici- 
pated in writeoffs. 

He will tell you What happened at the Pandick 
Press at three o'clock in the morning. . 

Scrutinize his testimony with care. Take a 
look and see the extent to which he is corroborated by 
documents in evidence, by the testimony of other people. 

Now, the indictment specificallv charges two 


false statements, false statements in two places in the 


proxy statement. 

As I have already stated, one has to on with 
1968 sales and, in essence, it is this: The Government will 
prove that “Mr. Natelli and Mr. Scansaroli knew that a millio 
dollars of 1968 sales had been written off and they didn't 
give a hint of it. They not only failed to disclose it, 
but they buried the truth, they buried the body where 
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nobody. would find it. They subtracted the losses written 


orf from National Student Marketing contracts with figures - 


from newly acquired companies. That way nobody could 


tell what ac.ually happened. 

I am going to take P minute meek Ai go over to 
the blackboard and give you an ‘{llustration, if you will 
bear wit. me, of: what it is that you heard when Judge Tyler 
read you the indictment this morning. heen 

his is the figures $i) id Seaktnain regarding 
1968 sales and earnings which Paragraph 3 of the indictment 
which you heard this morning talks about. 

. These are the figures for 1968. Original and 
reported, almost $5 million of sales for Natio: 1. Student 
Marketing as the company was constituted when it reported 


its 1968 sales ane earnings. 


34 


TX 6c 


‘ panies, and the company the way it existed when they 


think I tola you Mr. Randall went out and gobbled up on 


[Page 
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After that and before the proxy statement was 
prepared they obtained some other companies, pooled com- 
panies and they have poo.ed together in the proxy statement 


the earnings of the pooled companies, newly-acquired com- 


first reported the earnings. These are the -mpanies I 


the ctrength of the earnings in the 1968 report. 
Add them together and yo yet the figures whicn 
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are displayed elsewhere in the proxy statement for 1968, 
A similar calculation is done. This is sales, these 
are earnings, earnings derived from those sales. 


‘What the proxy statement doesn't teli anybody 


_— 
? 


is that out of the $5 million in Sales,these guys knew 


‘ 
. NG , 


that a million dollars, $1 milli-n, wad been written of€. 


This figure here is a phony also, the line for pooled com- 


You will find from the proof that the sales of the pooled 


companies isn't this number at all, it is a larger number. 


| 
i] 
panies. y 
This is where I told you they buried the body. 


oo 


What Mr. Natelli and Mr.Scansaroli did was 
take three-quarters cf a million dollars of these, a million 
dollars written off, and subtracted it from the pooled 
companies which didn't lose it. Similar calculations 
happened with respect to the earnings. 
| The portion of the earnings you will find was 
subtracted from the earnings of the edit companies. 
Nobody could tell that this figure had been amen or 
should have heen changed because a lot of earnings had been 
written off. 
That is sith all. The proxy statement had a 
false statement in ano“her place, and I think I have alread) 
told you this as well, nine months, iibwciuaetecs earnings 
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£0r 1969. ‘The aie month RAEERE in the proxy "statement 


blandly state that Nationa? Erasent iseaiaaiarisa had earnings. 


of about $700, iu de 


Now, ‘a “healthy chunk of this was _made up ee Ade 


- GeLege Saree ee 


eastern Airlines commitment which 5 heard about was 
hatches at three fe) "GhORR: in the morning at the printers. 
2 “think, i have already told aor that witeheut the unbillea 


accounts r2ceivable sales on the books at the time, there 


wouldn't have been anv earnings at all for National Student 
Marketing for that nine-month period. | 

| You see, by then Mr. Natelli wit ig beaks Scansaroli. 
knew that with respect sieuebaeinn accounts receivable 
sales, something like $3.3 epiiaen of hie eas been booked 
and prone $2 millic.a of them had been written off and a large 
part of the balance just cou?dan't iin ah Daowedt ad was 
sitting there on the books uncollected. 
niiok in the proxy statement did Mr. Natelli 


or Mr.Scansaroli reveal any of this. 
I should point out to you that you will hear 
evidence of yet more fraud on the part of people besides 


Mr. Natelli and !ir.Scansaroli. You have heard, in fact, 


from Judge Tyler when he read the charge to you that varicus 


other people are charged with this crime. 


You needn't concern yourselves with the guilt or| 
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innocence of those people. Only two people's guilt or 


innocence is before you for decision. : Paes 
“i ‘But I do want to point out to you that Mri)" 


Randall was, of course, an unscrupulous individual and he 


cheated a lot of people. He went out and he obtained com- 


panies ne his company in exchange for stock and never 
= em hhapiamne he knew about this fraud either. 

Of course, I think you will find that Mr. 
andar’ ’s fraud couldn't have gotten to first base without 
the panarser fraud of these aseountants, Mr. Natelli and 
Mr.Scansaroli, who hid the absolute wretched truth from 
readers of iis Kinegnntad statements. 

I think wail will also find that Mr. Randall 
never troubled Mr. Natelli or Mr. Geanaacokt with all the 
gross details of aie things that he — doing,tr. Randall 
was nee Mr. Ranaads. in eee ee didn’ t tell Mr. 
Natelli or ar nen everything there was to poe about 
that Pontiac contract sek as hal written off or: the anion { 
Airlines contract which was hatched at three o'clock hee: 
the morning. 

The Government submits, however, iets idee teas 
will-show beyond beyond question that Mr. Natelli and ey) 
Scansaroli knew and buried the essential Sinkn: the facts 


that National Student Marketing had written off a million 
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' dollars of its 1968 unbilled siniaeincibie receivables and 


with it its 


. 968 profits and that National Student Marketing} 
i 


had puffed up the 1969 results with the same kind of phony 


baloney. - ane Bor aap = 
They never told anybody about amr things: 
- The case is @ simple one even though you will 
hear a lot of evidence. It Nitsa: siete this: pleas Adina ies 
ants know that a company’s sales sian paket aren't there 
‘and then go and tell the world that they are, it is a fraud; 
it is a crime, it is the crime seieaiilaie Anions 
Please pay careful attention to the proof as 
it comes in. _ Some of the proof may appear to you when 
you hear it to be complicated or technical. 
I will have an opportunity at the end of the cas 
to saiptats to you what I believe the proof has. shown. 
You will get full instructions on the law from Judge Tyler. 
Iam confident that you will accord to the other attorneys 
the same courteous Parwenr ene that wie have given to wits 
7 Make no mistake about it, this is an important c s¢ 
ze i¢ important to the defendants, they are charged with 
a crime. It is important .o the Sowernnent which is 
‘iia with seeing to it that ,cople ‘:1igh and low in 
life, if thev Vie. committed crimes are brought to the bar 


of justice. 
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It is important to the Government and to you 


we submit to see to it that the integrity of our financial 


markets and our stcck markets are kept sound exactly the a 


way that Congress intended them. | 

eae, the proof can only come in one 
witness, one exhibit, ven mere or answer at a ci, 

Neer do ask you to be patient. 

bela an open wide Wait until all linc “ane 
is in, all the arguments are made, wait mae the law is 
announced to you and then you will aia the full picture. 

If you accord the defendants and the Government 
Ai £aie triai i the ee alone, not Gee ineiixties or 
prejudice or tits wasn’ sympathy ee else, that is 
all anybody can ask. 

Lf you do this, if you te ee the case on you 
oaths, to decide this case on ihe eubaennes I am confident 
that you will find chews defendants quilty as RE 


Thank you. 


TESTIMONY OF BERNARD J. KUREK 
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Q How did you get to New York, Mr. Kurek? 


A I arrived in New York about 10:00 P.M. the evening 


of August 14. 
THE COURT: 

Q Tell us wiat was happening at 7:00 o'clock as you 
were leaving the office in Washington. 

A As I was leaving the office I received a phone 
call from Mr. naadall who said he wanted me and certain other} 
to meet him at the airport in Washington and fly to New York 
to work on the proxy. 

Q Where was he calling you from, if you know? 

A I don't know. He had a phone in his plane, butI 


don't know if he called from this or not. 
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Very well. 


What didvou do after you received this telephone 


. 


on 


A After I received this telephone call, Mr. Stalick 


i) | was still in the office. He was one of the fellows that he 
| wanted to go to New York. So I told him to meet me at 


rs | 8 or 8:30, whatever the time was, at the airport. I called 
es 9 Peat, Marwick and Mitchell's offices and spoke with -- I 
10 con't know who I spoxe with, but Mr. Natelli and Mr. Scansa- 
r ll roli and John Buck of ieee, think, was there, and we all : 
12 | met at the airport for Mr. Randall to tak= us to New York tha : 
13 evening. 
14 | Q Did he pick you up? 
1S || A Yes. 
16 | Q ‘All right. 
17 Did you fly to New York in Mr. Randall's plane, 
18 is that the idea? 
19 A Yes, I did. 
20 Q When you got to ee ee where did you go? 
‘ 21 A We were taken from the airport down to Pandick . 
22 Press here in New York. 
F 23 . Q What is the Pandick Press? 
: 24 A Pandick Press is a printing firm, printing company 
, 25 r@) What was going on at Pandick Press that evening? 
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In other words, what was the printing fixm 


doing, if you can tell us that? 
A They were printing the proxy material that was 
being prepared. 
Q All xi¢ht. 
Who was there besides the people you have asain 
mentioned who came there to Pandick Press? 
A When we arrived there were three fellows from 
White and Case who was National Student Marketing's corpora- 
tion attorneys, Mr. J. Epley was there and two other fellows ,| 
John Provine and Pavid Swope. 
Q Alt cE Gne, 
What happ=ned when you got to the Pandick Press? 
What were your assignments or what was it that people were 


doing? 


A Well, the group that I came up with from Washing- 


ton, we were working on financial date that was to be includep 


in the proxy. 

Q Did thiswork include work on the nine-month 
earnings, that is the third quarter earnings? 

A Yes, it did. 

Q pid you have occasion to use the telephone that 


evening? 
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Q What 43s your best recollection of the nature of the 
first telephone call you recall? 
A The nature of it was a conversation that I had with 
Don Jeffers who was the treasurer of International -~ 
Lbibeetiien National Insurance Company in which I described t 
him the theory i 
MR. MARTIN: Objection, your ieee 
THE COURT: Mr. Velie, you are going to have to 


help us here. I don't understand what we want to get into a 


conversation with some insurance company éxecutive about. 


Q Tell us what Interstate National Corporation is, 

A interstate National Corporation was one of +ho 
companies that was cca to be acquired and their informa- 
tion and figures were being included in this proxy. 

Q Was Mr. Jeffers interested in receiving the nine- 
month figures and other information from the Pandick Press? 

A Yes, he was. 

Q Did you use the telephone in the presence of other 
persons? 

A 


Q 


Yes, there were other persons in the room. 


Who was in the room, if you recall? 


As I recall, it was the whole accounting group that 
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flaw uo Erom Washington 2nd iad Mic. Randall. I'm not -- 
Q Did you giva Mr. the information he requi 
A I gave him the information he asked of mea. 
Did ycu fix the time of that telephone call? 
No, = didn*t. 

Q Could you tell us approximately when that was? 

Yas, it hatin very late in the evening. It could 
have been 11 or 12 o'clock because it was 8or 8:30 before 
we ever left Washingtcn. My best guess, it is very late, 11 
or 12 that evening. 

Q Do you recall later in the evening any conversa- 
tion with respect to the Pontiac commitment which is the 
commitment of approximately a million dollars earlier booked 

A Yes, there was conversation that evening. 

Q ' Tell us what you recall of the conversation, who 
spoke and what was said? 

A I vecall that Mr. Natelli did not want to leave 
the Pontiac commitment in the nine-month figures because 


there had been no billing, ne contract or nothing subsequent 


to 


~- no performance cn it subsequent to that April 28 


8 


8 
— 


letter that we had here earlier. 
Q When was th’s> b--ked as of? 


A It was hooked as « f February 28, 1969, 


Q Can you fix the approximate time of this conver- 
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sation, Mr. Natelli’s statement or statemants? 


A Well, it was early-morning, 1 O'clock, two o'cloch. 


As I recall, he finally said he was not going to allow for i 


to be -- remain on the books as of May 31, 1969. 
Q Did Mr. Randall respond? 
MR. STILLMAN: I wasn't sure we had Randall 
the room, your Henor, according to my notes. 
Q Who was Mr. Natelli saying all of this to? 
A Primarily he wes talking with me. 
Q Did he also talk to Mr. Randall? 
A I think at some point Mr. Randall came into the 
rcom and was made aware cf that. 
Q All ‘rigkt. 
Then what happened? 
‘MR. MARTIN: Your Honor, I think it may be help- 


ful if we get everybody who was present, the best we can. 


THE COURT: Once again, I think first of all, 


Mr. 
Kurek, what you have been trying to is that pecple were 
flitting in and out to a: degrea? 

THE WITNESS: To some Gegree 


there was pecple 
in and out. 

THE COURT: I think the best way, subject to 
correction by Mesrs. Martin and Stillmen, would be to simply 
say when you are esked these things by Mr. Velie, if you 
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would t¢¢11 us who was spe2zking and who, if you know, 

sitting there close by or standing or whatever was going on. 
it-is the best I can think of to do, gentlemen 


MR. MARTIN: Fine, your Honor. It is obviously a 


problem. I think to an extent you cured it. 


THE COURT: Can we go along, please, Mr. Velic? 


MR. VELIE: Yess. 
Q You have set che time, as -I understand it, som2- 
where around 2 o'clock, is that correct? 
A In the morning, yes. 
All right. 
Tell us who was on the scene at the point at whicl 


the conversation takes placa? 


The conversation with Mr. Natelli and myself? 


A All right. Mr. Natelli obviously and me, I 
believe Mr. Scansaroli and John Buck end Stalick were probah 
there. 

That's my best recollection. 
The in and out thing, to make it e little clearer, 
was printers bringing things in and out, but the accounting 


group primarily stayed around a round table working. So my 


| best recollection is that the gentleman I just mentioned wer 


there. 
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Q fell us that conversation as you recall FE 

A Well, it was getting late in the evening, early 
into the morning, and Mr. Natelli had coma to the conclusion 
that he was not going to allow it -- and he told me -~ that 
Pointiac contract, he was not comfortable with it, that he 
didn't want it in the May 31, 1369 financial statements. 
He wasn't going ts ‘aview for it to remain booked. 

Did you respond? 


To Mr. Natelli, I don't think I did. What could 


ALY eiant. 


Did Mr. Randail join the conversation or have a 


| 
14 | similar conversation later in the morning? : 
15 A Later in the morning Mr. Randall one in the) room, 
16 and I Aaiore know whether told him or whether Mr. Natelli - 
ee | told him, but he was made aware of the fact that peaeenn in 
18 | the presence cf the same greup that I just mentioned, was a 
19 going to!renain on the books. | 
20 : Q . Approximately what cime was this? 
| 21 A This is along about 3:30, 4 o'clock in the morn- 
+” | : 
= ing. 
23 | Q All right. 
24 | What aia Mr. Randall say, if anything? 
25 | ar Mx. Randall said, "Well, I have an renee x com- 
tPage 259) 
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‘ 2° mitment, an Eastern Aixlines commitment. Can we include teh 
. 3 | in the May 31 statemants?" , 
4 4 | I don't think I replied anc I date bees that 
} “ 
oo 5 | anybody replied. 
* 8 Q What hasnanae® 
7 A What happened was a long about 4 ee Mr. Ran- 


8 | Gall placed a telephone call to Mr. Kelly and had me on the 


phone aite, wherein he said, "Dennis, i i 


> 


“He said, "You know, the Eastern contract that you 
are working on" -~ I said, "Yes," -- “Or the commitment 
that you have gotten, would you give onesie the Scene 
Dennis Kelly gave me the -- some information on 

“the Eastern commitment over the phone, which I took down. 

| Q Had you es the controller and éngat financial 
officer of National Student Marketing Corporation ever heard 
about that Eastern Airlines contract up until} "TP shee 2 


A Not that I can recall. 


Q What did you do with the informaticn that you 


A I brought it back into the room where we were -- 
the accountants were ali work.ng at the table. 

Q Later on did Mr. Kelly appear with a document? 

A Yes, sometime the next -- that same day, but in 


[Page 260 ] 


gawa , en ‘eevek ~- direct | 260 
daylight hours, ha did bring a letter. 

} Incidentally, is this the same Dennis Kelly who 
obtained the Pontiac commitment which was written off that 


night? 


A Yes. a26: ‘Sy 


Q I show you Government's Exhibit 18 for identifi- 


cation. 


Can you tell us what 1% is? 

A This is a copy of a letter dated August 14, 1969 
Eastern Airlines to National Stucent Marketing Corporation. 
Q Concerning the Eastern Airlines cormmitmen? 

A Yes. 

Q Do I understand the date is August 14, 1969? 

A is August 14. 

OQ ‘Is this a copy of the letter that Mr. Kelly 
brought to the printers that afternoon, the afternoon of ‘he 
PStr? 

A It would be -- it is a copy of the letter that 


was sent, brought down. 
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HR. VELIE: I will offer it. 
THE COURT: The number of that is what 


MR. VELIE: 18, your Honor. 


MR. MARTIN: No objection. | 


MR. STILLMAN: May I just ask who Robert Bushnell 


THE WITNESS: Is he asking me? Robert Bushnell 


was another Salesman at NSMC. 


cu 


MR. STILLMAN: Did he do ény work on the Eastern 


account? 


THE WITNESS: Mr. Bushnell? 
MR. STEILEMAN: Yes, Six. 


THE WITNESS: es, I believe he did. 


MR. Sam2 objection, your Honor, that 


I previously urged, 


THE COURT: I am going to overrule that objection 


and receive this docurant as to both defendants. 


(Government's Exhibit 18 received in evidence.) 


THE € URT: Just to make absolutely sure, let 


me see if I understand you. When Kelly came in during the 


Gaylight hu-rs of the 15th was Scansaroli still there with 


all the other bookkeepers and «scountants? 


THE WITNESS: That I cannot answer because certsi 


of them left during the day and I don't recall specifically 
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what tima that letter cams cr whather Mr. Scansaroli was 


there at that time. 


TEE COURT: 2 will change my ruling, Mr. 


Stillman. 

MR. STILLMAN: Thank yu, your Honor. 

THE COURT: I will receive it only subject to 
conne. tion as to your client. As to Mr. Natelli, he does not 
object so it will be received as to him. 

MR. VELIE- The letter, the copy from which I am 
reading, appears to be on Eastern Airlines st tinnery, 

10 Rockefeller Plaza. It is dated August 14, 1969. It is 
éaeedeed to Robert C. Bushnell. 
Q You just identified him as anc ner NSMC salesman 
who worked from time to time on the sestern account. 
A 
VELIE: “Nationa”? Student Marketing Ccrpora- 


tion, 345 Park Avenue, Noi York, New York. 


to you on May 14, 1969. We will accept and utilize during 


the fiscal year 1970, an amount of not less than $820,000 
in National Student Marketing Corpoxation's services as offe 


to us in your proposal originally submitted on May 7, 1969. 


“Dear Bob. 
"This is to confirm sur verbal commitment given 


"We look forward to continued success in our yout 
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Student Marketing Corporation, 
"Best regards, Thomas E. Mullen, Manager-Special 


Markets," and it has initials at the bottom, "TEM:jia." 


Q Tell ma, Mr. Kurek, this letter makes reference 


to verbal comnittmant dated May 14 and a proocsal subinit:ted 
‘on May 7. Whendid the third quarter end? 
A May 31. 
Q So that May 14 and May 7 are within the third 
quarter, is that the idea? 
A That's correct. 
Q I believe you testifica that today was 
recollection of having heard anything about this 
A I have testified to that effect. 
x kk *& 
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Q Mr. Kurek, I show you Natelli Exhibit J now 


in evidence, at tha portion whera it Says "Eastern Airlines 


Youth Marketing Plan," tha page right b2fore 2267. 


You notice a date on there? 
_ Yes. 
Is that May 9, 1969? 
A Yes, it is, 


Q Between Nay 9, the date of this proposal, and 


August 15, 1969, at the printers plant, dia anyone as far 


you knew, ever say that Eastern Airlines wanted to do any of 


the things in that proposal? 


A Not that I canrecall. 


TESTIMONY OF JOHN BUCK 
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“0 tT calt. your attention to the evening of August 14 


and the morning of August 15, 1969. 
Do you recall going to New York on that occasion? 
Yes. 
How did you get there? 
left Washington around ten chee the 
evening of the 14th in Mr.Randall's plane, flew into New York, 
into Pandick Press. | 

Q Who is *we"? 

A From National Student Marketing i al Mr. 
Randall, Mr. Kurek, I believe Mr. Stalick and myself. 2 
don't recall anyone else from National Student Marketing. 

From Peat, Marwick it was Mr. Natelli and Mr. 


Scansaroli. 


23 
2A Q All those persons were toyether in Mr. Randall's 
25 


plane, is that correct? 
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A That's correct. 


Q What tims did you get to New York City? 


A Between 11:00 and 12:00 o'clock, around 11:00 
o'clock, 

Q ‘ When you got here where did you go? 

A Pandick Press. 

Q What was going on at Pandick Press, as you recallt 

A We were preparing the proxy statemert and they 


were printing the proxy statament for us 


[lines 11-25 are biank] 
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Q Do you recall during that evening and the early 
morning hours which followed any conversations with xespact - 
to the Pontiec commitment you have already described? 


A Yes, sir. The Pontiac commitment was a topic of 


oA 


conversation. 


Q . Tell us what you recall being discussed in your 


presence, identifying the person who speak. 

A Well, ac the cime that we left Washington 
Pontiac was reflected on the financial statements of 
National Student Marketing, Mr. Natelli had indicated 
that he was not satisfied with the contract and unless acci- 
tional information could be received to his satisfaction 


that the Pontiac contrac* would not be included in the 


financial figures. 
Q All right. 
A Once we had arrived at Pandick Psess Mr. Natelii 
again indicated to Mr. Randall that Pontiac age far as he 
was concerned should not -- would not be included in the 
financial statement. : 
Mr. Randall insisted that he could get adequate 
support for the contract, 
As the time went on, we were running out of 
time, Mr. Randall I guess realized that he wasn't going to 


be able to get the support for it and agreed to pull the 
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Q Did he do something else? 

A Yes. He again indicated another contract that 
his director of sales had been working on that should be 
booked at this time. 

Q . Should be booked as of the May period, is that 
correct, the period ended in May? 

A That's correct. 3 

-Q This was August? 


This was August, yes. 


Pontiac contract from the figures. 


re) Do you remamb2r the nature of that commitment, 
what kind of client was involved? 

A I remember it was ; : irlines. 

Q Do you remember the approximate dollar figure? 

A Eight, $900,000, I believe. 

Q Gross total, is that correct? 

A Yes, gross. 

Q A smaller percentage of it, some $519,000, to 
be attributable to the May period, is that the sank. if you 
recall? 


A I don't recall a figure. It would have been 


something smaller than the 800,000, but I don't recall the 


figure. 
Q As comptroller of National Student Marketing had 
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you heard from May until August anything about this sala 
before? 
A No. 
Q The first you heard of it was at what hour? 
A Early morning, probably four or five o'clock 


in the morning, I believe. 


TESTIMONY OF ROBERT J. O'CONNOR 


[ Page 845] 


| RORERT J. 0 *' CONN OR, called as a witness 


| by the Government, having been first duly sworn, was 


examined and testified as follows: 
Mn. VELIE: May I proceed, your Honor? 
THE COURT: Yes. 
DIRECT EXAMINATION 
BY MR. VELIE: 
9) Mr. O'Connor, how are you emploved, sir? 
Presently? 
oO Yes. 
A I am financialvice-president for a new hospital 
in Pittsburgh, Pennsylvania. 
9 Are you an accountant? 
A Yes. 
Are you a CPA? 
I am. 
9) Was there a time when you used to work for 


Peat, Marwick, Mitchell & Company in Yashinston, 0D.C.? 


There was. 
When was that? 


December 15,1969, through the first of February, 


[Page 852] 
BY MR. VELIE: 

Q Mr. O'Conror, did yon have occasion to write off 
large portions of the Eastern Airlines commitment? 


A In the work papers which I reviewed there is a 


journal entry in my handwriting that does effectively do —— 


” eee 
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THE COURT: Let me ask you something, Mr. 
O'Connor. 

You say that you had something to dq with writing 
off the Eastern Airlines contract. 

Did you do an analysis of that contract? 

A Your Honor, in the work papers the thing that 

retreshed my memory most -- most of it is numbers -- was a 
memo written wy tne senior on the job -- 


THE COURT" Being whom? 


THE WITN' SS: John Wharton. 


THE COURT: John whom? 


Wharton on that particular —_ of the job. 
THE COURT: 11 right. 

THE WITNESS: -- which referred to a conversation, 
telephone conversation that I had, that I listened into 
between various members of National Student Marketing. Thei 
names are in that memc. It refers to this conversation, this 
telephone conversation, tnat the write off was really precipil- 
tated by -- during that conversation, after ational staisents | 
Marketing chan>j-dtheir marketing representing system, we 
apparently reviewed it at that time on the telephone, what th 


» SSF J 
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effect of this change in the marketing -- campus marketing 


represents system would do to certain big contracts. 
also is a 1! -& of the contracts that were noted in one of 
Nationel Student Marketing's people's handwriting caleted 
besides various contracts. To the left of that is my nota- 
tion in red pencil, 24, which is referring to journal entry 
24. 

I picked up more just from that mano than I did 
from going through the work papers. 


THE COURT: Let me see if I get this. 


You are saying that this write off of the Eastern 


. 


Airlines contract and other contr-cts was based upon a mn 


in NSMC's handling of their campus representatives? 


A I honestly, sir, do not recall, as I do not recall 


whether it was a change in the accounting svstem. However, 
in the work papers that memo, which is written by the senior 


on the job, refars to that being the reason for this write 


off in these particular contracts. 


: oe 8 
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MR. VELIE: What I am trying to get at is this: 
The Government, it seems to me, may be required to er tha 
that Eastern contract is no good and uncollectible. An 
excellent way of proving circumstantially that i+ was is tha 
it got wees off. Wholly apart from the ma..‘s testimony - 


THE COURT: Mr Velie, you say that the Government 


- 


is obliged to prove it. ' 


right. That ismt an essential element under this 


| EAL contract was no good. I am not sure that's 


count as 
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Now, you may from a tactical point of view want to 
prove it, and I don't blama you -~ that is again beside the 


point -- through this witness, who doesn't really seem to be 


too sure why he made those entries, except to say that it was 


as a result of a memorandum of his senior, Wharton. Now, L 


don't think that is a responsible way for the prosecution, 


if not for the prosecution, for this Court, to proceed. 


, i Se ee 
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MR. VELIE: Allow me to respond directly to 
that. Another way of proving this whollv anart from his 
testimony or anyone's testimony are the simple black and 
white entries in a book of account. They show that the 
Fastern Airlines contract was in fact uncollectable. 


THE COURT: May I suggest to you that the obvious 


inquiry or at least one obvious inquiry is the one I, 


for 


example, asked, even T, who don't know anvwhere near as 
much as you do about this case. I asked what T think is 

a normal, relevant question,did you do an analysis of the 
EAL contract. 

In other words, Mr.Velie, what you don't seem 
to wish to respond to is my point that it isn't just enongh 
to dangle hefore the jury the fact, whic I assume is the 

- fact, that he mace entries which in effect, as he put it, 
were writeoffs of the Eastern contract. That contract may 
have been written off for reasons which had no relation 


to what happened in August of 1969 in Pandick Press or in 


the mind of Cort W. Randall or B.J. Kurek or Nouglas Howard 


Oberlander sitting down in Washington all hy his little 


junior self, or Joe Scansaroli or Natelli, the managing 


’ 


partner. 


TESTIMONY OF JOHN WHARTON 


[Page 981] 
__MR. VELIE: . Your Honor, this brings us up to th 


matter that you wished us to take up separately. a4 


‘ e:° 
#4 


THE COURT: ° Mr. Light and ladies and gentlemen 


,-. 


since we have a technical problem at this point, I am going 


. : ais 
to ask you to take the afternoon recess early. That would 
give us.a chance to get into this matter and then be in a: 
position to move forward I trust without any delay when you 


come back. et 


~-- 


Take your recess at this point. 
(Jury bent 
MR. VELIE: Mr. Wharton. faacte - 2 
JOHN WHARTON, called as a witness by the 
Government, having been first duly sworn, was sisi 
and testified as follows: - — cea 
DIRECT EXAMINATION 
BY om. VELIE: 


‘Q Good afternoon, Mr. Wharton. Was there a time 


when you were employed at Peat, Marwick & Company? 


In Washington, D.C.? 


That's right. 

When was that, sir? 

In January of '67 until March 26 of 73, 

All right. Do you recall working ‘on the calenday 
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year end audit in 1969 for NationalStudent Marketing on beha 


of Peat, Marwick, Mitchell & Company? 
ia ie Ce a a RE ee Pt 
THE court: What year end was that?- 
MR. VELIE: The year that ended 12/31/69. 
THE couRT: I thought we were on a fiscal year 


basis in this company and for the first time we now have a 


year ending at the end of the calendar year. 


Q Mr. Whart:on, would you explain why there was 
that change? 
A . Just previous to December of .'69 thece had site 
a merger with a large insurance Sinai in Chicago, tees. 
state Financial Corporation, which is by law required to 
be on a calendar year. | oe ere ar 
As a result the entire corporation was eheagtie 
its fiscal year to a calendar year. 
Q | In that connection you were performing audit 


- work for the year ending 12/31/69, is that correct? 


A That's correct. 

Q Calling your attention to at or about February 
18, 1970, did yau have occasion at thattime to speak to 
saab about unbilled accounts receivables? 


A Yes. 


Q All right. Did you have a meeting? - 
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A WR 


Q With whom? 


A There. was Bob O'Connor of my staff, Doug Garrioch. 


of National Stud2nt Marketing, Bernie Kurek of National 
Student Marketing and other individuals may have sat in on 
this meeting at various times, inctedine Johnnie Johnston 
of Peat, Marwick. | 


Q | Mr. Wharton, can youtell us, please, as -best 


- 
--. 


you recall the conversation there, identifying the persons 
who spoke? In other words, what each person said. 

A . Mr.Garriock was in charge of the stein repre- 
sentative division of National Staten’ Marketing. He was’ 
headquartered ee York and had come to Washington at 
our request to review various commitments ‘and coiteiahe 
relating to their business. ei fe po 


Bernie Kurek had in his possession a listing of 


various of these contracts and Mr.Garriock indicated that’ 


19 || - due to difficulties that they had had in the campus repre- 
2 ‘sentative section of the company, that tt y were going to 
21 have to reconstitute this section and, in fact, it was 


practically decimated and for all practical purposes were 

. F oe, “4 
going out of business as far as the campus rep section was 
concerned. a 


25 In this regard there were a number of contracts 
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to 


and commitments which they would be unable to perform. 


3 As a result, it would be necessary to write thes 


4 off the books. | oo: ees 
5 Q When you say contracts they were unable to Web 
6 perform, was it your understanding that National Student a 


~3 


Marketing would not be able to perform the service it had 


promised to perform for the clients? 


9 A That is eneviies: 

10 ; Q  -AlLl right. Did ur. Kurek do something during * 

ll this meeting? } eS es 

we A Yes. He noted in the margin of the listing of 

13 contracts which ones would have to be deleted. | 

14 | Q Was there more than one contract that would hans : 


to be deleted? 


A Yes, there was. 
Q Do you recall offhand some of the client names ° 
would you like to refresh your recollection? 


A Not offhand. 


Q. Very well. I am going to show ‘oon what has been 
marked Government Exhibit 42 for identification. -I am goin 
to turn to bage 0843 and the following pages and ask ‘you 
to sand hrough there and tell us, first of me if stinks dala 
identify tiie little booklet that has been stapled into the © 


work paper? 
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A 'Yes,this is a Peat, Marwick audit binder on fixe 


fee contracts, unbilled receivables and accrued cost 


sales. 
The whole exhibit? 


Yes. 


Q Is the binder? 
aw 


Yes. 


Q Al. i right. The pamphlet I have shown you, wha 


is that? -- ‘ = 
AD These are the items that were deemed necessary 
to write off our listing of pertions of them. 


Q Is that your copy of Mr. Kurek's list? Is that 


the idea? 
A Yes, it is. 
Q As far as you can teli, some of the pilates in 
the margin, are those markings you saw Mr. Kurek making? 


- A Yes, they are 


vhat it is that you are looking at right now. - Identify the 


Q All right. Would you read out loud for the Cor * j 
| 


page. 
A Yes. It is Page 11. Calendar wenden et 
Eastern Airlines 1970 program; program marked posters, promoti 
of mid-term Easter vacation travel. 15,000 posters. Total 
commitment is $17,500 delete. | 
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“@: : What ds the delete? | i 
A The delete is Mr. eile, eek that this oe 
program would no longer be fulfilled. 
*@ Is it fair to say that that page and neha aiaietii 
in that sieht each contain little program descriptions 
of portions of the Eastern Airlines contract? 
A Ves, i¢.is. 


Q And that Mr. Kurek made a mark in the margin 


next to several of them? 


A Yes. 
Q | _ Indicating as to many of them-the word reer 
is that correct? 
A Yes, that is correct. 
Qo As to some he wrote okay? 
Yes, he did. 


All right. 


MR. STILLMAN: What is the page you are looking 


MR. VELIE: 0855. 
Q Similar markings appear on other pages, is that 
correct? 
. A Yes. 
THE COURT: What exhibit are we Santtiw wie here 


MR. VELIE: That is 42, your Honor. -That is Exhi 
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42 for identification, your Honor. << 


Q us Now, sir, after receiving this piece of ‘paper’ 
and other etna oe information at that meeting, did you. 
cause your staff to make accounting entries tn’ the Peat, 
Marwick work iene: | } 
| "A.-. Yes, we did. 


Q Is it fair to say that ‘accounting entry 24 is so 


cher contracts as well? Gants sig os 
A: Yes, that is correct. 


All right. 


- 


I show you Government Exhibit 41 for identifica 


of the delete entries? , eine i 

me ° Yes, it is. ae Te cee 

i, ae Deletes the Eastern contracts in part and some 

tion at Page 0318. 

balance binder for that period's audit, is that correct? :° 
A Yes, it appears to be. 


Q At Page 0318 there is a description of Entry 


24, is that correct? 


| ‘is an entry adjusting downward contracts in the amount of 


A That is correct. 


er a First of all, this is, is it not, the trial 


Q To speed things up, I am going to read that. 


$852,000-some and associated costs, if I have that right. 
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And the explanation is unbilled receivables to 


write off accrued costs and unbilled receivable contracts Ns ¢ 
that were booked at 8/31/69, and subsequently written off. .- 


on 8/31 to 12/31 period. a ea — 


+ s&s 
1oe 


Do I have that right? 
That is right. 
THE COURT: The total amount written off is? 


THE VITNESS: The total amount is $852,496. 


; oO That includes not only the Eastern contract but 


several other contracts as well? 
A Many contracts. 
Q Many contracts? 
A Yes. 

THE COURT: Can you give me, Mr. Wharton, —_ 
amount, the total amount of those portions of the Eastern 
contract eer were written off? . a ae RM gs 

THE WITNESS: Not without adding them up, sir. . 

Do you need scrap paper and pencil? 

THE COURT: I think we better rely'on you een 
than ourselves. 

| MR. VELIE: Perhaps it will save a little bit. 
of ine, your Honor. ' ie * 
Mr. Dingwall here has -- - 


THE COURT: I will take Mr. Dingwall's figtres 
‘TFage 989] 
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for the moment subject to any checking Mr. Wharton wants 


‘ 


*t* ae 
s*4" 5%, 
ess 
’ 
3“*s.4 


MR. VELIE: Why don't you see if you can check-—-: 


us, Mr. Wharton, while we are doing this. Mr. Dingwall 


adds up the Eastern amounts of that figure coming out to 


$591,840, and for the Court's edification and something 
I need as well, you will recall that the contract was $519,0d0. 


It got adjusted upward after it was initially written on 


so that more of it was written off than was initially writte 


on. 


{lines 12 through 25 are blank] 
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THE COURT: But the total Mr. Dingwall gets of 


those portions written off is -- , 43:9 Spadina 


MR. VELIE: $591,84.. Another 200-some odd are: 
other contracts being written orf at the same time. 
THE COURT: Does that seem roughiy right 


Mr.Wharton? sb Stirs Ria Ea nine ogtei nie sree? Sles 


WITNESS: Yes, just looking at the numbers 


COURT: Is that it, Mr. Velie? 

VELIE: — the Court needs further 
information on which to evaluate this voir dire, that is all 
I believe we need to bring out on the stand. 

THE COURT: Mr. Wharton, may I ask this: As 
I understand what you have said, at this meeting you haa 
this fellow Garriock come down from New York City to the 
District of Columbia and meet with you, Kurek and theothers 
and it was Garriock who -_ cael eieaieinn at problems tx the 

- @mpus division that he felt that they would have to phase ou 

a business to a large extent? vas 

THE WITNESS: To a large extent, yes, that the 


campus rep organization as it was then constituted was 
P P g 


-.- 


| 


; ; 
inefficient and that they weren't getting the results that . 
they thought they were. 


THE COURT: And then, as you have explained, he 
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; cross 
was asked and he then set forth those contracts and the 


specific portions thereof that he thought that his tvbatinn® 
could not complete and thus should bé written off? ir 
THE WITNESS: That is correct. 
THE COURT: And Kurek as the vice-president of ie 
finance, etc., sat there with this check Viet-widek you 
aoe renee to a moment ago to refresh yourself = 


! 
THE WITNESS: Yes. ° 


~ 


THE COURT: -- ahh he either agreed or didn't 
agree? 

THE WITNESS: Yes. ape 

THE COURT: That is how it = tenes 

THE WITNESS: ih ibe correct. 

THE COURT: Any questions, Messrs. Martin and 
Sbillman? oe : an 

MR. MARTIN: Judge, just one, which I really 


think was covered by your Horor, but so the record is clear. 


- CROSS-EXAMINATION ae 


BY MR. MARTIN: 


Q Did anyone at that meeting suggest that Eastern 


‘Airlines had denied that it had made a commitment to 
e 


National Student Marketing? 


A No. 
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Q And that write off you have told us was made on 


February 18? 


A I would say so, judging from the date of tha 


Q So that whether or not you saw Garriock first, 
Mr. Kurek had passed on the information to-delete all this 
stuff in February? 


A That's correct. 


Q Do you have any kind of a recollection at all if 
an explanation was given at that time? 

A During all of this period we had been told that @ 
campus marketing section was falling apart. Now, Garriock's 
final confirmation was during the meeting in April, but it 
was to the effect that National Student Marketing! coula no 


longer perform this work. 


G So it is the same explanation, but you personally 
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| 

| 

| 


| received it a little bit later, is that the idea? 


A Thit' Ss correct. 


in February when you were supe2rvising this work, is that 


correct? 


A Yes, that's wmrrect. 


Q You received it in your official capacity though 
| 


MR. VELIE: Thenk you. 


ih oe? 


[Page 1002] 


THE COURT: Once again I am convinced of the. 
desirability of voir dires. 

Mr. Velie, it doesn't come out anywhere near sade 
you said it was going to come out. I am not saying this to 
blame you, but I am just making the observation. : 

MR. VELIE: Your Honor, I believe that it comes 
we te every important matter what we iebenana: 

THE COURT: Let me suggest to you that not only i 
there confusion in the witness’ mind, but really Kurek was 
apparently, from what he now says, the person who made the 
dwcision, and I am still at a loss as to what the reason 
was to do the writing off. 

MR. VELIE: I believe this witness hha ieeawine 


what the reason is and I can -- 


. THE COURT: Now, don't you testify for hin, pleas¢ 


[Page 1003] 
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That is embarrassing. 
MR. VELIR: I believa he has just told us he ee 
iii the idiaal i " is simply unable to tell us to Wine 
certainty whether die Garriock meeting is April ~r February, 
but he knew the reason thsiiidaiiiate the waste caused write . 


offs to be made in February. 


THE COURT: And you say that is what? Yon say 


that is because Garriock pointed ovt that his division was 


crumbling and going out. of business? 

MR. VELIE: That's right, causing the Eastern 
commitment to fail as well as many others. 

THE COURT: All right. Now let me eephante out sees 
thing else. 

Now that I have heard this witness, and putting 
aside his confusion, which I consider to be considerable, by 
the way, I am now marvelling that the defense is tnpeniow 
to ite, fe ‘ | | : ay ; 

| I would eienk eae you would ie want to be prin 


ing it and the defense would be only happy to hear it. 


HR. VELIE: I would like the whole matter to come 


out before the jury. 


THE COURT: That is what my puzzlement'is. This 


doesn't harm anybody. First of all, as I sea it, you weren' 


offering this against Mr. Scansaroli, who is long gone into 
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into his job for NSMC, right? 
MR. VELIE: I am net certain I know what elie 
Honor is saying, I underskand what your Honor is saying. .. as 
THE COURT: Are you offering this es against 
Scansaroli? ; 
MR. VELIE: —e offering it to eutebiduh that 
some four months after thenroxy was filed the Eastern con- 


tract got written off for the reason that was stated. 


THE COURT: I understand that. 

MR.VELIE: I don’t claiin that Mr. Scansaroli was 
there ox wrete St Off, that*s: true. 

THE COURT: But you still want it in the case as’ 
against both him and Mr. Natelli? 

MR. VELIE: I believe that it proves cliscomkens 
tially that it had the same in‘irmity four months before. 

THE COURT: Now we at least know. 

MR. VELIE: Right. 

TiE COURT: Would you mind telling me what this 


really does to advance your thecry. It seems to suggest 


that for reasons which came up es a result of the problems o 
the campus division, which nobody has testified were apparen 


in October or August of 1969, that somehow Natelli ana 


Scansaroli and everybody else should have foreseen all this. 


TESTIMONY OF ROBERT C. BALL 


RO:B ER Cs BAL called a witness bv 
the Government, having been first duly sworn by the 
Clerk of the Court, testified as follows: 

DIRECT EXAMINATION 

BY MR VELIE: 
Q Mr. Bali, how are you employed, 
A I am an accountent employed by Commercial Offices 


furn re in Washington, D. C. 
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jhe Ball - direct 
Q Mr. Ball, I should remind you to keep your voice 
up and to spaak slowly in this room. 
Voices do not carry well at all. 
Were you previously an employee of National Bene | 


Marketing Corporation? 


Q During what periods? 


From November 1968 until May of 1970. 


A Yes, I wag. " 


During that time did you have occasion to serve 


83 


as a revenue accountant? | 
A Yes, I did. | 
8) What were your duties as ~evenue accountant for 


National Student Marketing? 


} 
| 
A Jo administer the contracts for marketing Wee 


and to maintain the books and records on those contracts. 


Q You maintained NSMC books and records with respec* 


to contracts, is that correct? 


That's correct. 


Q Does this include what we have been calling in 
this room fixed fe2 contracts on unbilled accounts receivables? 
A Yes, it does. 


Q Did those records break out the contradts by 


client and commitment separately? 


A Yes. 
[Page 1147] 
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Q Did those records indicate wien National Student 
Marketing spent something on a client, did you find or did yon 
enter something in your records iz National Student Marketing 
spent something on a client? 

A Yes, I would make an entry for each contract for 


the cost expended. 


Q Would you make an entry each time National Student 


Marketing send a bill to a client? 


PN Yes, 


Q Mr. Ball, did there come a time when you learned 


< 


that Eastern Airlines had made a commitment for approximately 


$800,000 for National Student Marketing's selenieiie 
A Yes. 
Q When did you first learn that? 
It was approximately August of 


How did you learn about this? 


I was given a program package for Eastern Air 


along with a commitment letter from Eastern. 


QO I should you Government's Exhibit 18 in evidence 
and ask you if you can identify that for us? 

A Yes. This is the commitment letter that was 
accompanying the program package I received. 


Q That is, of course, the $800,000 Eastern commit- 


ment letter, is that correct? 
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| 


That's correct. 


1 


Government's Exhibit 18, 620,000, dated August 


I show you the portion of Natelli's Exhibit J. 


in evidsnce which is a Xerox i@entified as an Eastern Air- 


lines program, starting at paqe 2267 and so on, and 
if that is the package you ware talking about? 


A Yes 
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2) In the past several business deys, Mr. Ball, 


you had occasion to exanine your Old records from 


National Student Marketing Corporation? 

A Yes. 

Q Did you lcok tc see if you could find in the 
period beginning with the beginning of 1968 and all the way 
up through October of 1969 -~ did you look to see if you 
could find any record of National Student Marketing spending 


anything on that Eastern program? 


A I did review that and there were no indications 
of any cost on the program. 


Q According to your records, National Student 


Marketing did not spend anything to implement that program, 


is that correct? 
A That's correct. 
Q Did you examine your records to see if 


Student Marketing ever sent Eastern Ajrlines a bill during 


that period regarding that program you have before you in 


Natelli's Exhibit J? 


A Yes, I did. There wera no records of billings 


. . | 
tion of ever billing or expensing, I believe is the tern, 


Q Apart from your records, do you have a recollec- 
| 


recording something that was spent recording something 
that was billed with respect to an Fastern Airlines contract? 
Madge 1150) 


gaws Ball - direct BEST COPY AVAILABLE 


No, I have no recollaction of that. 


did not? 


= you 


rnha 


j 
a 
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rom Eastern Airlines, as best you can recall? 
‘A LI have a vegue recollection that I heard 
"rage 1914] 


awe 


2) 


Pontiac agree- 
ment or Pontiac letter wa: ct taquate for recording on the 


companies books, and relieve > some poi 


n 


mentioned that 
expected to be receiving within days at that time. 
Q Where did this conversation take piace, 
you can recall it? 
A I have a.vaygue recollection it was mentioned to 
m2 by Mr. Randall during some telephone conversations in 


August. 


Q Can you fix this conversation with reletion to 


the time that you went to the printers in Augus*? 


A It would have been right prior to that occasion. : 


I wouldn't have 


document to refresh my memory with. 


0 : lave al : y weird,wouldn't 


A 


.@) wouldhave b22n rea weird, wouldn't it? 


You also wrote yoursel<c a note ¢ > says “Wasn' 
- you meant Eastern wasn't booked, right ~-“obviousl: 
are going back and doing something not intend2d"? Did 
you write that note? 


A It is my handwriting. Obviously that is what 


I was thinking and that is why} 7 -2 jt down for inclusio1 
~ Df 


SUMMATION ON BEHALF OF ANTHONY M. NATELLI 


[page 2200] 


5 Let's taik about the Eastern commitment, Pontiac 
6 commitment. You heard testimony from Day One that Mr. a 
7 Natelli had insisted the Pontice commitment wasn't what he 

‘ 8 wanted. You have also heard testimony from Mr. Natelli that d 
9 was prior to the time he got to the printer that the Eastern 1 
10 commitment was raised with him. You wiil remember that it 
bua was on August 7, a week before they went to the printer, 

i 12 that Mr. Kurek reported to Mr. Randall that Mr. Natelli was 
Ls taking a tough position on this Pontiac thing and it was 
14 a problem. So obviously -- Mr. Kurek didn't copy this 

Be LS memo to Mr. Natelli. But obviously within that week Mr. 

by 16 Randall hed time to think about this Eastern commitment, to 


Li bring it to the attention of Mr. Natelli. 


Poy Let's remember one thing. The Government says 
19 to you that there was fraud involved in the bcoking of this 
20 Eastern commitment. You heard his Honor say that Mr. Randall 
21 pleaded guilty, Mr. Eishnell has pleaded guilty, Mr. Kelly 


ided guilty. You heard Mr. Kurek testify after his 


has p 


plea of guilty he had 12 days to spend with the government. 


24 If there's something false or fraudulent about 


25 these commitments, those contracts, and these defendants 
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2 krew it, were with Randall, Kelly, Bushnell? 


Now about Graham, the man whose signature appears 


Mullen? I'm not here to 


on the Pontiac contract? How about 


prove anything. The government is here to prove beyond a 
reasonable doubt to your satisfaction that Mr. Natelli knew 
these contracts were false or fraudulent. Not one word of 
testimony from the people who were involved in these contracts. 

MR. VELIE: Your Honor, I have to object at this 
point. You did make a ruling with respect to a Government's 
offer of proof in this area. I believe this is an unfair 
comment by Mr. Martin in regard to what he knows about that 
ruling. 

THE COURT: I think you both agree I did make a 
RULING. 

MR. MARTIN: Not on this subject, your Honor. Not 
on these witnesses. 

TL COURT: Since I dont't understand the comment, 
I will say no more than that. 

MR. MARTIN: I'm talking about these people whose 
names appear on all of these documents. Remember one other 
thing, a portion I intended to quote. Time is running short. 
Schauer testified that White, Weld made a study for the 


Interstate people. He testified that there was a discussion 


with White, Weld about t'ie fact that they had contacted 
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Pontiac and this was a commitment that Pontiac was going 

through with. There's no evidence there was anything wrong 
with either of these, nor is there evidence that Mr. Natelli 


simply said there's a letter, fine let's book-it. You 


reviewed Exhibit J, which is the program, Mr. Kelly brought. 


Mr. Buck's testimony is exactly the same as Mr. Kelly's. Mr. 
Natelli said at the printer, I want time to look at this. 
The decision was not made at the printer, it was made the 
following week. Mr. Natelli went all through the report, 
the program, made notes on it, went through the time records, 
made a decision. 

Exhibit 21, which you will hear about I'm sure, 
tis is the handwritte. sheets that has one of the comments 
to go and replace Eastern with Pontiac, in Mr. Natelli's 
handwriting right in the Peat, Marwick work papers. 

He told you that that was prepared at the time when 
Mr. Randall was trying to convince him that he should not 
force the company to reprint the proxy, simply take the 
documentation from one, substitute it for the other. Don't 
adjust the numbers, don't go through a reprinting. 

The last item on that page refers to the expense 
that would be involved in the reprinting of the proxy. That 
clearly indicates that that was the subject under considera- 


tion when that was prepared. That was something Mr. Natelli 
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rejected. He accepted the Eastern contract only after review- 


ing it, forcing the Pontiac numbers to come out, so the 


figures had to change whether you put in Eastern or not. 
Forced it out, reviewed the situation and maybe he thought 
he took too hard a pos cion with Pontiac. Nobody suggested 


that wasn't a valid commitment, but he looked at the Eastern 


3 


thing, looked at a letter saying -- signed by a representa- 
tive of Eastern Airlines saying this is a commitment we have. 

He looked at the time sheets, made a good-faith 
honest decision. 


I will take five minutes and I will be finished. 


GOVERNMENT'S SUMMATION 


[Page 2264] 
MR. VELIE: Thank you, your Honor. 
May it please the Court, Mr. Light, ladies 
and gentlemen of the jury: 
Yesterday for just about a full court session 


you heard a trenendous performance by two highly-skilled, 


aggressive criminal defense lawyers, possibly two of the 
best criminal defense lawyers in the city,and no doubt you 
had to admire the way that they spoke to you,spoke to you 
about this case. I did too. The fact is that what you 
heard yesterday was speeches. 

You have taken an oath to decide this case on 
the evidence and not on spe2cheas. I will just give you 
an example of why that: is terribly anportant. Speeches 
enn raise smoke screens, false issues which cloud what 
2265)) 
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it is you are supposed to be thinking about,wkat it is that 


you are going to have to eecide with respect to this case. | 


A perfect smoke screen was one that you heard about at length 


yesterday I believe from Mr. Martin. He was trying to 


tell you how Peat, Marwick & Mitchell had been very tough 

on-Netional Student Marketing, so tough, in fact, it weaken te 

let vai have earnings when they wanted earnings,and so 

on, so tough that in May and in July the finance committee 

National Student Marketing met and said, "Maybe we ought to 

fire the auditors, they are not acting aggressive enough." | 
What do2s that prov2 after all? Just think 204 


4. The fact is National Student Marketing was a company 


i 
in a lot of trouble. They had been juggling the books, as | 


you have seen. Thev had been performing frauds on everyeony.: 
They had not real sales earnings. They needed aggressive 
accounting and when zit came to the pitch they got it becausd< 


after the May meeting and after the July meeting these two | 


defendants went to bat for that comoany and put out that 


them to acquire four more companies. So that is what miata 

proves. You should be very car2ful when you listen in 

lawyers' speeches that you are not fooled by listening to 

something that they say, that they have pulled out of wh 

given you the wrdng date, maybe misled you. That is what | 
2266) 
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smoke scre2ns are. 


I could stand her2 and clear away smoke screens, 


field half truths,for another three hours,just answaring 
everything that they said. But I am going to trust your 
judgm2nt to pay attention to the evidence and to the 
fundamental issue in this case. 

Now, it is imoortant to do that because I think 
“you have probably seen that the defense approach in this 
cas2, like the dafanse approach in just about any case that 
a juror would see, would be something vie this: You have 
watched here for three or four weeks now as the e | 
came in and you hava probably learn2d a lot about the ees 

| 

of evidence while you sat here, only one witness at a time, : 
only one question at a time, one answer at a time; on2 
document at a time. 

The case g2ts built uo brick by brick: just ike 
a building. What the defendants are saying here, this is 
a brick, that is no building, here is a little brick, that i 


is no building. They are pulling out little bricks and 
keeping you from focusing on what the case is really about. 
| | 


I have a suggéstion for you and I hope you will 


accept it. When you go to work on this case a couple of 


decide this case, I want you to-adopt this approach. 


| 
hours from now and go do your important work of trying to | 
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Try to ke2p your eye nn the ball, what the real 


issue is inthis case, because what the issue is, what this 


Case is all about, is what thease defendants knew in ccontrasi 


‘ 


in complete contrast; to what they said in that fraudulent 


proxv statement. 

Remember, the proxy statement was prepared late 
in the ules finally prepared tn August and Séptenber, 
and it was filed in late September, and by that time the 
proof in this case is that these defendants knew that that 
company was a loser. 

When I say a loser, I mean a loser, because the 
undisputed proof in the case shows that without all the fanc:; 
accounting for unbilled accounts receivable which you 
found out was fraudulent in this case, Withach caudtens 
accounts receivable there is this tremendous loss, with 
unbilled accounts receivable they are able to show a gain. 

We ean have a chart to show satis same thinc 
for the May period, which is the later period. This is for 


the year ended 1968. There is another accounting period 


-in the case, a period that ended in May of 1969. But we 
have Mr. Dingwall's testimony end it is iheienaittousit. 
Without unbilled accounts oRnnr ete ever in May of 1969, 
even though they had gobbled up all those new companies, 


they still had a loss if they didn't have trhese phony unbiji 
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accounts receivables on’ the-books. This company was 


a thorough going loser. The defendants knew it and they- 
didn't tell anybody. 

: Point Number*l. 

Point Number 2, the defendants knew by teehee 


they prepared: the proxy statement that the company was 


a! Poi 


not only a loser-but the company was in the-business of de- 


frauding- people, acauiring companies when they didn't have 


: 


any earnings, and they knew this, as you could see, becaus 
the defendants saw them doing it too. They were juggling 
the books. Not once, not twice, but three different times. 
They would pump the earnings of a period that had already 
ended by all of a sudden coming up with these unbilled 
accounts receivable and saying, "Yell, let's powers that as 
earnings for the period two menths ago." 

They did in 1968, $1.7 million. They aid 
it again with the Pontiac commitment, $1.2 million in ‘sale 
They did it for the third time with the help of these 
defendants at the Pandick Press at three o'clock in the a 
ing when it is time to put out a proxy statement an tell 
people what the company had earned and they are pranetey 1%} 
uD. 

All of a sudden there is a hole in the earnings 


becaus2 Pontiac has been written oft. 
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Magically, magically, up comas this Eastern- 


Airlin2s contract. 
It is suoposed to b2 for a2 period ended two 


- 
“ee 


months before. Nobody ever heard of i 


They just plugged that right in. 


They knew that this company was juggling the 


They knew it and they didn’t tell anybody. 


They hid the truth. 
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That's what the cese is about. 
the fundamental issus in this way, k2ep your eyse on 
dence, keep your eye cn this issue, you should have no 
culty with the case. Perhaps vou will recall that 
in the opening fundamentally this is 2 simple case, and it 
is. Thsr2 has been 2 lot of proof. That coesn't meant that! 
it is 2 complicated case. There have been scme compitceted 
explanations by the defend 
complicated case. The case is es simple as this: 
pecple knew that that company was no qcod and they went and 
told the pzople who were going to rely on 
something completely different, son2thing completely false. 
Chronologically *he proof in the case is reallv 
a very simole story also, bec2use you will remember Peat, 


Marwick and Mitchell end with them Natelli end Scensaroli 


com2 on the scene in August ard Sentember of 1968. 


the company. During the course of the audit it becomes 
obvious that th- compeny is gcing to have a loss. You don't 
have to teke my word fer it. Government's Exhibit 


Kurek prepared a schedul2, the evidence shows 


The first thing they set out to de is to audi a = 


dated On Octcb2r 2, Government's Exhibit 1 in 
The schedule shows that ell the way in October, 


after the yea ended in Augus*, “he compzny e-d its own 


[Page 2271} 
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records was going to. shew a loss. YO secret to the defend- 
ants because in their own work pepers, in Government's 
Exhibit: 4c, iden are trial balances identified here by eo 
Oberlarnder and Mr. Jomnston. I don'+ hava *o show them i 
ise. fou wilt have all these Ss hose trial 
accounts receivables therewes 2 good siz 3S in that | 
company. 

Weil, half way through <¢nhe audit, in Octo! er, 
after the loss like the cc Deny is going to have a loss, 


of nowhere, out of +hin air, $1.7 million cé < c2lled 


balances show-that before~anvbodyv heard of : illed | 
a*t 


sales. And it is net just the fact thet they 1 


i 
aay 
scmetimes there are qoirg to 


But these things just 


Nebedy had ever heard of ther: 


—! te 


where indicating that the company hed spant on 


doing the business th=t the compeny said it had back there 
: | 
in August, not a single record, not a contract having anythi}.;; 


to do with August. : eed fo 
Theréeweren't any records whatever, end in fact 

they didn't rven have any binding contracts to renresent 

these so-called sales. 
And egain, you don't have to teke my word for it, 


-pressed in Gevernment's Exhibit 3. Mr. Scans2roli 
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2d on or about Octo 26, whe ve ¢ this paade, 
this method extra caution should be used because there is no 
legal binding contract." 
Again, M Scensaroli in the 
in the grand jury, id you will recall that it 
that it was read to him, «he situaticn was touch 
salesmen might lose the business, the salesmen mignt lose 
business because the advertisers ight send it somenl: 


All of this in October, in October, two mont 
after the year had ended. Mr. Scansaroli knew that thera 
were no s: 10 Sé she situation was touch erd 
go. 


Again, in Government's fT .t i a meeting ir 


December, Mr. Natelli sz ust 3 1969, that is, by 


= 
| 
. 


the company, he wants all contrac 
or commitments to be firm ¢nouch *o confirn in sieht: ba 
is right hera in this exhibit. What that means is he knew 
that. the 1968 contracts were not firm enough, vou cculdn'* 
confizm them in writing, they might just e 
might lose the business. That's what he knew. 
the documents show. 


Again, Government's Exhibit 16. In June Mr. 


Natelli is speaking. You don't hava to take mv word for 


2 or Bernard Kurek's word fox There is a transcript of 


the conversation these men had. It is a partial transcript, 


but there -was a secretarv taking it down, Going the best | 
she could... | 
6 In this exhibit Mr. Natelli repeatedly complains | 
id ‘ 
7 "$3.2 million of unbilled@ accounts receivable are sitting 
8 unbilled. You can't collect them, vou can't sue cn them. 
t 
I dovbt if you hav2 a case." | | 
10 There is simply no question back there when i 


was happening the defendants took en awful risk withouc 


disclosing that they were doing this to anybody in bookird 


13 | these so-celled sales when there were no contracts, no docu- 


ing, a clear understanding on their 


thet the salesmen hadn't even gotten the business. 


So clear an understanding, in fact, that it is 


reflected in the work papers in Exhibit 4C, which I believe 


I have here, a note from Mr. Natelli to Mr. Scansaroli and 


19 an answer, "Can you fird out if the salesmen are even entitli.i 
20 to their commissions." Answer, "Ne they are not." | 
21 The salesmen aren't even entitled to their com- 


What kind 


missions. 


Stillman. made a wonderful argument to yu... 


picple make a mistake. _- That dcesn'* nea 


to go commit 
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You can e€valuéte that argument for yourself. But 


evaluates..this mistake for yourself,:- because this wasn't just 


a simple mistake. This was complete and utter indifference 


- to doing an honest. job cf reporting what that company had- 


ose 


adone in 


968, comolete and utter indifference +o being 


> professional abcut their work. 


”~ 


It was so outracecus, i ; SOMES) these 


these so-called commitments, es and earnings that 
lk when he testified bef 
his S<cory, wene back, On kis Satk 
had previously given under oath situa- 
tion wes touch and gc end tried t b. et. he. Shoagne | 


that they wer2 binding, d2snite all these docurents 


pite all his pricr testimony. hat is how powerful 


Mistaks was, and th way 


sar 


He can't, you may find, see his wey cl 


telling you th] truth ebaut 2t. 
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gave 
And Mr. Natslli, who was supvosed.to be super- 
vising all this, what's he tell 2 He didn't bother 
to read the work papers which peu auee abcut this ching, eee a 
He would have found out all these things. He 
tells.us he didn't leok. He *7lls us he didn't ask Mr. 
Scensaroli. He tells us Mr. Scansaroli didn't tell him thes¢ 
things. He didn't knew. 
Well, the proof shows that in Gevernment's 
Bxhibs.s 7 end Governmen_’s Exhibit 16, Mr. 
That's in ere Exhibit 3, where he should have known 


if he didn’z; picked up tre cocument and feund out for 


himself. 
Now, this was a companv, Peat, Mar 


Mitchell Company, which knew how to do an audit. You have 


séen some avidence here of how an audit ough* *o be done: 
the audit, for example, by Mr. Johnston ir 196% after the 
prosy had been prevezred. Mr. Jchnston confixznsd every steak 
contract, he confirmed evary one of them in writing, and he 


kept direct control and, this is critical, direct control. 


Mr. Johnston was so careful that when he mailed 


out ‘he confixmations to *h2 pztople he was trying to get con 


firmations from, the clients of National: Student Marketirg, 


he weulan't even let anybody mail them. He kept control of 


+he mailings. He got them back i. self-add-essed mailers. 


10b 
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records of what he had done. 
contrast, what did Mr. Scansaroli 
do? When he I 1¢ telasphone to check with psople, he: 
hé was going to confixm these comnitr He CGoesn't even 
know who he was talking + 2 .e Gidn't even pick 
up the phone anc ask who am I talking to? What connection 4 
you have with Nationz muds arxXSecing? ‘Hew in the world 
can 
Ta 
the phone 
talked to the printing shop and s: : > thought he 
talking to thse a ising ac y He Cidn't record in 
the nem: £ the teleonone numbers thethe 
the salesmen dial the Sedeshone tas hin. He 
simoly assumed withottt checking that the earnings oe 
was recording for 1968 had been earned b 


did nothing +o check, despite the fact that 


of these things were hastily prepared forms, all of them 


dated October 17 and 18. 


He dicén't even look for a written proposal to 


as ee ee 
ee ne ee 


the Clairol Compeny es some evidenc2 National Student 


Narketing had done semething for Clairol, and you remember 


“.wenc and put into the books two ronchs after the vear had 


. 


that's a half a millicn dollars of sales end earnings *hat E 
i 
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and he di 1 as lookfer *he w 
He didn'* check with Arthur Andersen, the prior auditors. 
He didn't check with Micnael Svllivan, the accountant who 


waS a recently as the month before had been working on 


these books. 


7 Yo. ‘He.put into his papers scmatning which he says 
is a contract evidencing $138,000 worth of sales for 1968. 


It is the Syntex letter commitment. 


It must be apparent to you he dién't read it. 

That thing is dated in October. + speaks about a proposa 

e in Octeber. This is two months after the yeer ended 
and it is not a commitment for anybody to do anything. It 
doesn't require National Student Marketing tc pe 
services. It doesn't promise National Student Marketing 
one red penny. I+ doesn't mention any money amount at ell. 

| In any event, it has a money back guarentee 


ix. Yer he includ2s this aes $138.00 of 1963's earnings. 


So what I understend of mistake is this? 


for an analogy. Look for anotherprofession, say a doctor. 
| 


If a Goctor diagnosed zn indifference 


to finding out what kind of disease the patient had and then 
prescribed drugs for him, powerful drugs, and then the 


patient disd, thet doctor would have a preblem end he would 


know it. He would be afraid he might lose his: certificate. 
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That's really what we heave here because 

that analogy, the p2tient died. Within a period of mont} ox 

the $1.7 million that these guys pumo2qd into National ee | 

siaNalitic peed ne : m6 ch that <=ney had wei 

a gain of the $1.7 million,.within months a million dollars 
owas written off as worthless. That's nct all. 


They new ie . could rot be collected. 


them. 


You look atMhart 


You will sea 


| 
; 
| 
| 
May I have chart é 3 
| 
| 


wrots down in the work papers all of 
of these amounts and knew that 
That's on May 22, right at the 


an additicnal million dollars was being written 


Only two weeks after Mav 22 when all of this hae 
news hit home with a crash, a million dc‘lear write ate, 
other contracts no ¢ no collections on any of 
within weeks after +h : rd, Mr. 


acon :versation with i : It is in Government 


14. -Mr, Kurek testified ebout it. 
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| The matter was so important to him that he 
| 
| sat down on that very day and wrote a memorandum to Mr. 
Randall. This is important because this thing was written 
| on June 3, 1959, the day that that conversation was wis 
| There was si Remade then. There wes no investigation 


then. 


Mr. Kurek had no motive at all to do Prerere 
other than to tell Mr. Randall that terribly importent 
thing that happened that day that Tony Natelli told hin, 
pica: The accountants are scarec, they know these con- 
tracts make or break the company, they know these contracts | 
aren't being performed, they are afraid that if something 
goes wrong they are going to lose their certificates and 
their careers are at stake. It is right here in this 
exhibit. 

You send for it. You read it. You will, find 

Incredibly as you may find, Mr. Natelli somehow 
or other can't remember ever saying these thirgs: to Mr. 
Kurek. Fortunately Mr. Kurek wrote it down so we don't have 
to worry about Mr. Natelli's denial. 


Mr.Scansaroli equally incredibly you may find 


: \ 

’ ' 
denied that he -- Genied flatly and repeatedly that he arnt 
| 

1 

5 


said any such thing to anybody. It must be obvious to you 
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who Mr. Natelli is talking about, the accountants undar 


The accountant under. him was Joseph Scansaroli. 


is the person who audited personally 
all these’ $1.7 million cuntracts which are curning out 


to be utterly worthless just:‘montns late.. 


Scansaroli denies he ever said any such thing. 

Even Mr. Natelli had to acknowledge that kr. 
Scansaroli said it not once, not once, but repeatedly 
he said it when the Ron Michaels contracts, the nit2ton 
Gollars of contracts, were being written off, right in 
this May pericd. That is when Mr.Scansaroli was saying it 
despite the fact that he denies it here, 


Well, the result of this motive, this fear 


It is obvious who Natelli is talking about. | 
| 
{ 
| 


that they were going to lose their certificates gave rise 
to the criminal non-disclosures in this proxy en 
we are talking about in this case. Again, pleasse bear in 
mind what they knew in contrast with what they said. 
There is no doubt at all that Mr.Scansaroli 

knew that a million dollars of contracts were written off 
because if you were to look in Government Exhibit 15, which 

the proxy binder, you will find ~- Mr.Scansaroli identi- 


fied them for us -- his own handwriting, Mr. Oberlander 
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i@entified-it as well -- Scansaroli's handwriting actually 
writing of£ $750,000 of the $1] million. 
He pasted into his ssiaile or stapled into his 


nee in other places the balance of tnat million Collar 


ihe g f. 
ore, 


writeoff, all in this Little period in May. So Mr. 
~ Scansaroli is wrapped uo in these eiiialaittas H2 new a 
million dollars had been written off. Mr. abn ts woo j | 
‘it as well. | 
i Government Exhibit 16, which I ‘aici already ; | 
had reference to, right here, it is the meeting of June | 
9, 1969. Mr. Natelli'’s meeting with Mr. Randall. In that 
sinkta Randall tells him approximately .a million dollars 
of contracts have been written off. Here is a transcript 
of the meeting. You send for it. You iia ae You 
will see it for yourself. 
| Mr. Natelli acknowledges that he knows a millioy 
diktnve t08 been written off. He says he knows the ita 
are uncollectible. He knows what the problems are. 


This is on June 9, 1969, right here in this” 


recall the things he said that day. We hav2 a transcript. 


The stenographer took it down. She had no motive to deceiv 


~| 
| 
transcript. 
Once again, Mr. Natelli somehow or other can't 
: 


anybody. She did the best she could to write down the 
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important things that were sai hat Y- | 
| 


Well, the io, ement is Goverament Exhibit 


It. has in i ass about 1968 carn’ ngs. 
1968 earnings appear in the earnings statement. They are 
also broken out especially for people to read about ina 
footnote. The footnot2 we are talking about is the foot- 


note which charged as 


to this proxy statem2ant, these 
defendants knew what the xy statement was for. is 
a proxy statement so National Student Marketing can acquire 


an additional four companies, Mr.Fromm2r's company, the 


statement. G . sod 
\ 
| 
| 
| 
| 


Mar-Clay Company, a comoany called Mailbag, and the insur- 


ance company, Interstate.: That is all this proxy is about 
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They are going to go ovt, show people what 
their earnings ere, and then acquire those companies in 
exchange for National Student Marzeting stock, and Mr. 
Natelli and .Mr.Scansaroli know Mr>.Frommer end thes2 
other people are going to read these statements and they 
are:going-to rely on then, and » Frommer and these other 
people are going to think that 

Look what they 
as originally reported for 


and not a whisper anywhere of what they know, w2 vroved 


reported had been written off as worth) 

Instead what these cefendants did rather than 
disclose it in any way was they buried it. They took every 
penny of loss resulting from that $1 million writeoff, 


all the sales that had been written off, all the earnings 


. 


| 
| 
| 
| 
| 
| 
| 
| 
| that they knew, over $1 million of 1968 sales originally 
| 
| 
| 


that had been written off, and they tucked thes away where 
nobody would ever find then. 

Three-quarters of é million dollars of National: 
Student Marketing's loss sudtracted from the pooled 
companies‘ line. 

And you rem2mb2r what that is. National Studéenj. 
Marketing lost the money. Then they went cut and bought 


some other companies and what has happened here is these 


~~. 


defendants have -ubdtracted th 5S from compani 

never lost the money and not from National Student Marketin<d. 

The result is nobody will ever find out, nobody will 

ever find out, the $1 million has in fact bean written off. 
In short, what the defendants did was they 


_tored-the books. You can find that they went actually ‘to 


This chart you have s2en several times in. the 
proof. This art has been shovm several times in the 
proof and the interesting thing about it is that it shows 
just what a thorough going job of covering up was done 
here, because after Mr. Scansaroli, as you may find, 

subtracted $678,000 from the work papers fron the pooled 
' 


companies’ line, leaving this as a false and only partially 


great lengths to dec2ive here. 
| 
| 
j 


true footnote, Mr. Natelli, with thorough-going mientras 

takes the remaining $21,000, the last little blotch or spot 

and wipes it up, subtracts it from the pooled imide 

himself personally. They really went to great lengths. 
Now, I have said that it was Mr. Natel1i. that yi 

may find who did the subtraction of the $678,0°9, and here 

is why. Not only was Mr.Scansaroli responsible for those 

figures, as his grand jury testimo: n& the proof by 

Mr. Buck and Mr. Johnston showed, but we actually have “ 


schedule in which the line, the pooled companies’ line, 
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is made up, 

Here in the -1968 foot note are each of the 
pooled companies in a columa and the Material that was 
in fact- subtracted from the pooled companies instead of 
from-National Student Marketing. This is the work paper, 
You can send for it. ° You will find it at Pasg2 2530 of 
Exnibit 13. It is Mr.Scansaroli's work pader, 

Now, Mr. Natelli wasn't very shy about this 
in the grand jury. He said it probably, .s you heard his 
grend jury testimony read, it was probably Mr.Scansaroli 
or poss ‘bly somebody alse, 

You consider this end you will know who did 
it. It is obvious that it was Mr. Natelli polished off the 
job himself, subtracting every last item from those 
pooled companias' lines, and he had to know that Mr. 
Scansaroli had subtracted the first vert or he wouldn't 
have done what he did. : 

Now, you have heard a lot of talk here, especia? 
from Mr. Martin, about professional judgments. Sure, 
professional peon_2 like accountants make judgments every 
day, and it is not every tims that they make a mistake that ; 
they get blamed or they are scarce... 


A good example of that is when a doctor has 


a patient and the patient dies. You don't go and Prosecut: 


| 


hs 
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the doctor-just because his patient died. 

But it is quite another matter if you catch 
that.doctor at three o'clock in the morning down in his 
cellar burying a fresh corose. That is something else. 
The Government suggests that the ~wurial.of 


is exactly analogous and that is what these 
been caught.doing. 
Just think about it. You can sit there in the 
jury room and think from night until tomorrow morning 
and see if you can come up with any innocent explanation 


for subtracting one comoany's losses from another company 


knowingly without disclosing what you have done. Ia 


You heard Mr. Buck testifythat there is no 


warrant in-accounting, that it is improper to subtract 
one company's losses from another company. Y our commo 
ense tells you the same thing. 

The defense called at least sev2n, by my count, 
at. least seven accountants, including two from universities, 
Joe Scansaroli's old teacher and th2 gentleman from Howard 
University. Not one of them had one kind word tosay 
for the practice of subtracting one company's losses from 


another company. 


There is no excuse for that. 


They had to know that it was wrong. 


there was a tax credit. 
You are entitled to find that explanation in- 


credible, phony. 


They do give an excuses; however, saying that = 


all, the defendants ¢ can't even get 
together about this tax credit, Mr. = 
told the SEC~that wnen the tax credit was discovered as 
an offset to the writ2offs back there in May of 1969, 
when they discoverae that they had mada 
taxes, it was time to coms up withthe new tex credit, 
he tells the SEC under oath that he and Mr. Natelli commute 


| 
| 
| 
| 


it, and he Says there are work papers, only he can't fina 


them, 


‘ 
Now from the witness stand 


he didn’t do it, Mr. Natelli didn't do i He suggest 
in part maybe nobody did it, and there are no work papers, 
and then he tells you that maybe Carol Raimondo did it. 


[Pace 


discussions, 
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If you remember Mi Reim 


clear on this point. Sne ints dows. 


is Mr. Martin questioning. 


EO ieee Did you énd Nr. Sca2 


@ conclusicn oO che 


a Wall, I cen°t sav chat = can 


coming £0 a conclusion per 


examination, page 1296. 


"Q Did you ectvallyvy sit down and 


new defzrred tax number snould bs fer 


work vou did? 


A I den't heave anv memory of 


Mr. Natelli tells you somathin 


bit different from each of those stores. 


h2 can‘t 


there are work papers only nov 


Well, what about this “ax 


+ comes up 2t exactly the right time 


penny of the writ shat the 


right amount. -And when the SEC 


to inquire all of a sudden, Le 


hat semoun= Acca: ably LE 


ondo's 


then, 


estimony it. is 
Page W369 =—:: 


+o in £nos2 


on the cress 
compute what 


ES Sree 


pk Bh 


Ng Justi 2 


He tells 


find 


then. 
Perfect timing 


sorb everv single 


m2king, just the 


urns out there is 


*urns 


a 
i 
4 
| 
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Even if there were a tax credit, it is no excuse 
for what they have done here. Mr. Natelli had to écke nowledq 
as he did yesterday, tha 

laures for immaterial amounts, and this is a 
restatenent beyond any doub*; the $1 million, the $748,000 
taken off the prior year's statement. Boe 

And he kad to acknewledcg2 that APB 


that wher you make @ prior pericdc adjustment you must disclo 


it. Thera was no disclosure her2 


Your commen sense again will tel?. you why that 
accounting rule is so. Suppose you wanted to go out and buy 
National Studen*t Marketing stock and vou see 


scmething th2* says earnings, such 1 amount. . 


on 


pany's sales, of the way it dc2s its business? Wouldn't 


you be interested in knowing if there were no cate after 


t 
; t 
you want to know that those earnings were mad2 up of the = 


all but that behind the scanes omebody hed taken cut the 


sales, switched it for a tax gimmick, ~ tax credit 
out of losses? You would be interested in knowing 
wouldn't you? 

The next excuse you get is that Mr. Natelli 
somehow Or other cleared ‘his : 
Government submits thet Mr. Natolli deceived Mr. Otkiss or 


: 


doublzd talked him in some way. Mr. Otkiss if he saw any- 
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thinc, say the footnote ses aposars over here on the lett, 
and in this footnote even Mr. Natelli had to acknowledge ~ 
there is a misteke. most $700,000 of National Student 
tase tinct. losses are 2. d from the pooled compan 


i 


line and you can't tell that there has been.a $700,000 


ees 


OLE. aaeeua the only disclesure thet Mr- Otkiss get 
i S70 ood When lo 20,000 deermene 1 
earnings. No wonder Mr. Otkiss was confused. Mr. Natelli 
never told Mr. O&ki hat proposed to subtr2ct 
quarters of a million dollars of National Student Marketing 
sales from the neoled companies, for thea obvicus reason. 
If he did Otkiss, as you may fird, would sav "You can't do 


Shatic’ 


Mr. Natelli told Mr. Otkiss that the problem hers 


| 

| 

| 
: 

| 


of the unbilled acccurts receivables was just one instant, 
this cne fellow Michasls who had done something unethical. 

But, it wasn'£ just Michaels. Mx) Natelli view 
at that point, as he hae gud bx Juee ina ivanaestee sotek |.” 
heve Here, “You ecan's collees ell $3.3 million of aunties 
accounts receivables. I don't think you 
ints sue on these things. Th= whole volume cf 1969 hustnean 
is Sitting there unbetion, You have written off $1 nitiiest «| 

Is all whos Ke deans ‘so Mr. Randall 


He tells none cf them to Mr. Otkiss. He +2lls nothing at | 
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any tim2 to Mr. Otkiss of the juggling of tha books py this. 
company three differant times when they came up with 
2arnings to. improve tketecs for periods which had al eady 


ended. 


You are entitled to fine that Mr. Natelli Gouble-! 


talked or deceived Mr. Otkiss in scm2 way. . i enh ae 
The clear example of that is Mr. Otkiss gets up 


here and says Natelli told kim cn¢ thing about the Pontiac 
contract. Natalli said hs just weuldn't leat it on the boos 
Mr. Natelli tells you that he told Otkiss something quite 
differently, that he told hin the truth of the thing, that 
it hed been on the becks and he told him to juice 6 off. 
Hr. ‘Otkiss 

thess subtractions from the poolsd compenies 
instead of from the comp2ny thet lost it, Netional Student 


Marketing, this failure to disclos=, this phony *ex credit, 


this is really, you may find, unigue accounting, accounting 


Dees gs 


designed ts do only cne thing, and that is to hide the fect 


that all thos2 contracts hed bean written off and were turn- 


ing out worthless. Wo doubt that the accountines was 
unusual. . 
You heard @ lot about Mr. Suck yesterday fron 


both defense counsel. Somzhow or other both d2ferse counsel 


-forgoc to tell you what in. Buck said about the write off 
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t 


agairs= the cefer tax done by Mr. Scans2roli. He 


in his twelv s a certified public eccountant 
had never seen anything like it bsfors o 

unigue and it had oné purpsse 

the truth of the matter here. 


You will be instructed on the law when I 


finished by Judge Tyler and the law is plain. When account- ; 
ents deviate from accounting rules, when they ak the rule: 
te do sontthins, it is powerful 2videnc2 treat theav intended 


* 
deceive. 
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ment when you go into the jury recom. Count 2 appears 


You are going to be rnished a copy of the indic 


several paragraphs. Paragraph 3 specifically charges 


this case that th: footnote which I nr2ve bsen showing. 


false2. 


a Sa 


It charges that a million dollars, 20 per cent of 


1968 sales, had been written off erd these dafendents didn't! 


Say anything about it. You have se2n the proof as to that. 


They knew it and they didn't t2ll. I is exactly what pera- 


> 
a 


charges in eddition that the footnote 


pcoled comnani2s line is understated, 


National Student Marketing is ovarstated. That very simply 


is a result of the*=subtraction that they had no business 


doing. They subtracted the loss from the pcoled companies 


and understated them. By doing shat they left National - 


™ 


Student Marketing overstated. 


Paragraph 3 of the indictment is just as c 


it can be. You have seen it proved. Rear in mind again 


when you go tc decide this in th2 jury room siti the charge 
is and whet they knew, contrast it with what seit said in 
thas fcotnot2. 

Now, there is a sepnera 


of: fraud in the indictment 


4s we 
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has to do with the period ending May 1969, the nina-morth 


period. With respect to that the indictment cherges two 


things. 


co 


Tre company had announced its Earnings as about 


$700,000.for that period. The indictment charges and *he 


o-¢ 


Government’ submits it is proved that there were no earnings 


ae all. for: that: peri ma that the defendants knew it 
failed to disclose ic. 

Here the absolutely uncontradicted proof 
Mr. Dingwall's tle tio: shat if you 
rotten unbilled accounts receivables, thers 
thet nine-month perice. There 

Paragrapn 
Sales for Naticnal Student Markstin 
pericd were overstated by ebout $300,090. 

Here I want to show vou Governmen:'s Exhibit 
again, this chart. This surm2rizes it fo 

ar in nind 

said sales were about $1ll million. 
10: nElicen,. 5S. 


$800,000. This 


This 
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| 
by Mr. Scansdvelt an@ by Mr. Oberlander who showed his chart 
to Mr. Scansaroli. 
They knew that that $300,000, and the 
of Oberlander's work as 
ir. Oberland2r's wor arse buik of this... He 
s to the work papers. 


en SEC review designed to find out just 


contracts were any good. 300,000 of 


components cf the figures for that Mey pericd. The rest of 
the 809,000 is the haebuce contracts. You c2n 
down. 

If anvthing has be roved in < case, ledies 


and gentlemen, ; me mi mus* have 


been satisfied beyond any doubt that that Eastern contract 


| 
| 
them spscifically found to be no good, and yet included es | 
| 


was known to b2 2 complete phony when it ceme up. 


. 


The fact is this has to b¢ one of the most sinale 
events that you will probably evar here ebovt, at 3 o* Slock 
the morning at the vrinters plant where 
omens, there's aqcircg *o be 
the earnings becese the Pontize centract hes *o come 
out. 
By magic 3 o'clock in the morning the first time 


it is mentioned the Fastern Airlines contract cones up. It 


a contract for the pericd which ended two 
months befors and > two mentns between Mav and Augu: 
nobody-ssems to hav2 peeped a word out of it to the 
troller of Na*icral ent Merketing or erybody ¢lse whe 
hed any business wit j - 

~ had to think th : 
grenlins and medic or they 
were making tnese ti C fr. Bec2use the sams account execu 


tive, Dennis Kelly, comés up with this one with 


-@ 


the Pentiac one which kad to be written off. 
3 o'clock in the morning. The p2ricd had ended. 
ere printing uo the figures. 


This was incredibly the third tima they knew 


of course, is the $1.7 million. They stick 2© into the 


1968 ye2r after the pericd had ended. 


The second timea was the time the took 


| 
[ 
the company had pulled this kind of a stunt. The first 


$1.2 million, the Pontiac contract, prt it : six-monti. 


ficurzs and new this tims, the third tine. 


Well, this is ¢ a good place sp22k | 
to you for a minuts about circumstantial evidence. 4 


You are going to be instructed that circumstant3la 


evidence is evidence :like any other kind of evidence and 
you are entitled to rely on it just the way you rely eg 
direct evidence. A simple example will snow you it is a 
good “if not better than a lot of direct evidence. 
Suppose you ar2 working, doing something in 
one part of your house and you hear a crash from the kitcher 
and you go running into tha kitchen and thtre is your 
three-year old boy and he has got red sticky stuff 
on his face, he has red sticky stuff on his hanes and at 
his feet is a smashed jam jar with jam all stuck in the 
broken giass. If he tells you, I didn't knock it over, 


I didn't touch it, it fell all by itself, nes is direct 


evidence. 


b 
/ 
| 
F 
- 
“, 


But the jam on his face and the ah on his hand: 
tell you what must have really happened, that is 
circumstantial evidence. 


It is just like this case, because the de fendan bly 

i 

have all kinds of explanations. As you may find, they | 
have jam all over their face. That is what mon case is | 
iy 


about. 


This Eastern switch, the single’ switching of 


[Page 2298] 
gab-2 
Eastern for Fontiac, described by Mr. Natelli himself 
as weird, C2ecribed by Mr.Scensaroli re strange, not a word 
of this, of what they know, is breathed to Mr. -ommer who 
is-about-.to part with his company for National Studant 
Marketing: stock. 

Not a word of it is br2athed in the proxy 
statemant so that the Mir-Clay penplé¢-and the Mailbag 
people and the Interstate sharecholders, 1300 of tham could 
find out what is really the story with this company. 


Just to summarize for you the business of 


These ine specific sales totaling $840,00: 
had no business being on that proxy statement. 


They let it in. 


Graph 4 of this indictment, the period ended May 1969. / 


The second thing they knew was that there were 
no garnings at all because the whole thing was made up of 
these unbilled accounts receivable which they knew were 
worthless. 

A simple summary of what they knew over their 
entire period or history with National Student Marketing wi: 
show you ehine In the entire period that they had been 
established as the accountants and auditors for National 


Student Markating, $3.3 million of billee accounts 


[Pa 7¢ 


receivables iad been booked by the company, 61 


of them, over $2 million, had beer written off-as worthless 
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A large amount was knownto be absolutely collecti | 
That taken with the ones they knew were no 


good, they kn2w that th2 commany hed repeatedly juggled the 


books after the period had ended, shows just what they = 


knew. You contrast it with what they said in the proxy 
Stucement. 

What is the defense here? The defense in the 

is, Number l, Mr.Kurek was lvingd. 

Just think about Mr.Kurekx. He was the first 
witness here. Perhaps you remember him. You remember 
his demeanor on the stand. ‘Why con't you contrast his 
demeanor on the stand with that of the two defendants. 

Did you notice’ that: Mr. Kurek when-he was 
asked a auestion onccross-examination gavean _ ‘Did 
you notice that Mr. Kurek when he was on sieiiea-ciaiaitcendiatciaa 
readily, candidly gave answers ;ven when he knew that 

something the defense wanted emphasis? 

He. gav2 away points if ha thought that that is 
what the truth of the matter was. 

Mr. Kurek you may find was a thoroughly candia 
man. He was doing his best, you may find, to tell you 


the truth. 
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He didn't chang=2 


on his oath. 


The evidence was, and you saw it, that he had 


testified in the grand jury and he ‘estified in the 
SEC. 
There -reams of documents with which he was 


cross-examined and he didn't Couble back on his story 


ox change his oath. 


And what was his motive after all. You will 
remember thi Mr. Kurek has pleaded guilty. 
lert-:for-Mr. Kurek - x¢ > pleaced guilty 
in this.case,Count 2 -- there is nothing left for Mr.Kursk- 
to do with respect to the criminal justice system here 
except. the sentence by Judge Tyler. He knows that if ne 
came-in here and he didn't give candid and truthful 
answers Jucg2 Tyler is gcing to let him have it, but good, 
That man's motive, the Government submits, we to tell 
you everything just the way it happened. 

In addition, the Government submits that 


Kurek was fully and completely corroborated. When he tolc 


you that the unbilled accounts receivables wer2 booked 


late, they cfame uo for the first time in 1968, in October, 


two months after the year hed ended, you don't have to 
tz :2 his word for it alone. You hav2 Oberlander and:” 
Johnston and their work papers that prove it. 

When he telis you that there were losses without 
thes2 contracts, a-~gain with it, you don't have to take we 
word for it alone. You have his schedule,Government 
Exhibit: 1, which I have already shown you. You have 
Scansaroli's work paper in '' ich he says there is going 


7 


to b2 a loss without th2s2 contracts. 
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Mitchell to prove it. You have Mr. Dingwall's calculations 


| jhb-2 

| . : 
You have the trial balances of Peat, Marwick, 
| 


in the chart "hich I show2d you just a moment ago. Lab sain 


Kurek is fully corroborated on all of these. points. 


of December 9tn at which Mr. Natelli savs "Next year, fello: 


| these things will have to b2 firm enovgh to confism in 

i writing,” you don't have to just taxe Mx .Kurek's word for 
it. There is a ma.ieorandum ;ritten the very nes* day for thy 
purpose of telling all the accoun* -scutives what happened | 


at that meeting. 


7] 


| ; 

| , Pea 

ere a ee When Mr. Kurek tells you about the meeting © | | 
{ 

| 


| When it vas written there was no lawsuit going 
| on, h2 had no motive to falsify. Ke wrote down what he 
| thought was important about that meeting and it corroborate: 
| what he says. | 
When he tells you about the June 3rd maeting at 
which bes Natelli said the a — Losir.. * ve 
_eertificates if anything «ure to happen, there is Governnany 
Exhibit 14, Mr. Kurek’'s memoranéum of the very —_ day 
which he wrote to Mr.Randall to put Nr. Randall onnotice 
of these terribly imoortant facts. 
And when Mr. Kurek tells you about that importa:.i. 


meeting of June 9 at which Mr. Natelli says "I know that 


the $1 million were wsitten off," in effect, and he says, 


[ 
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"I know that the rest of them, $3.3 million, are un- | 
collectible, you will never collect them," when Mr. Kurek | 
tells you those things, there is a transcript of the meetin 
made by a secretary just as things were being said. 

It is Government Exhibit 16. 

You heard a lot of insinuation yesterday inthe 
arguments by defense counsel. You heard insinvation tna 
Bernard Kurak made up his story in whele or in part to | 
please the Government o- in conjunction with the Govemmenc} 


If you believe that for one minute don't even 


you think that Bernard Kurek did anything like that. 


stey in thejury room. Just come on out and accuit, if | 
{ 
' 


What is the next line of defens2? The comfort i 
letter. Bear in mind that every tim2 an hance accountant 
at Peat, Marwick & -Mitcnell g2ts his hands on the bad news 
in those work papers things start to happen. Mr. puechendes 
when he did his review got so excited that he called” 
Mr. Kurek up at hom2 on a ner ne to tell him about 2 Ey eA 

Then what happe::s? He gives it to iiueemeinte 
his review, and Scansaroli and aurek senna it end 2t 
never gets disclosed, 

i same thing with the contort letter, in 


part, because Mr. Colona and Mr.Johnston gst their hands 


on the books and the records and they start finding things. 
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They find. about $800,0C0 worth of adjustments. ae 
After they find then, after they take a definite position 


that disclosures have to be made, they call Mr. Natelli at 


“home , where he is sick. The » sO excited about it —e 


Well, keav in mind about this dentine’: letter 
that it. does not tell the whole story by any manner of 
means. The comfort letter only maxs abcut cexstain adijus* 


ments. It. svoeaks about certain ‘erred costs, it 


| | 
a 
| 
a Be 
| 

i: go avn? call Mr. Natelli at home. en 

| 
the 


speaks abaut certain capitalized 


tiny portion -- I shouldn't say tiny portion -- it speaks 
about $300,000 of unbilled accovwnts r2aceivables, tiny- 
compared with the $1 million that “Mr. Natelli and Mr. 
Scansaroli knew were written off in that very same period. 
So when Mr. Natelli finds out that they are 


going to do a comfort letter docs he vive up with the 


additional information, "Maybe we ought to tell them ae" 
they wrote off a million periaes in that very sane pecidad, 
switched it in the dark of night for another one, sian aes 
with another one at three o'clock in the morning?” 


On, no, he doesn't pipe up with that informa- 


tion. He knows that his firm is trying to decides to 


inform the SEC or ros. 


You heard Mr.Earle testify. 


[ Page 


\| 


| 
| 
| 
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lawyer for Peat, Marwick & ere sD He had to rely 

on what the accountants told him were the trie fects 
nua that comfort letter, and Mr.Natelli didn't tell him 
the whole story. Instead, as Mr. Natelli had to acknow- 


ledge, he and Mr.Scansaroli hed a pow-wow ana then they- 


“go back and revort or Mr. .Natelli goes back and reports to 


his superiors at Peat, Marwick & Mitchell "These adjust- 
ments are just the result of an honest mistake by the compa), 
You are entitled to fird on the evidence in 


this case that Mr. Natciii and Mr.Scansaroli 


= 
deceive their very own company, Peat, Marwick & Mitchell, 3 


as well as the shareholders and people who were going to 
rely on this proxy statement. 

In any evant, that comfort letter not only haa 
so little in it but it came too late to save M=.Frommer 
from being cheated. It cama after Mr.Fromner's deal had 
closed. It came after the Mar-Clay deal had done B bya 
came after the Mailbag deel had closed. There is absolute 
mo defense at all to the fraud which happened to ane 
people. 

The next line of cefense here se that somehsw 
or other all thesa things that tho de dandunkd nee and the 
dian't tell anybody at wore ima-terial. .. Now, don't 


aban lon your common ina a - That is 


\ 
z 
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what jurors are picked for. That is why we take twelve 
citizens to decide a case like this rather than twelve-- 
accountants gran or re or something like that. 

You haves got your God-given common sense and. 

your experience of everyday affairs. Think about it. You. krj.2i 
a lot about National Student Marketing ©&s vou sit waste | 
today after three weeks of this proof. You know how ison | 
juggled the books repeatedly. You know how they wrote on 


these contracts and wrote them off. You know how they 


| 
were essentially in the business of trying to acquire re 
| 


comsanies, showing them phony sales and earmings that didn't 
exist and writing them off later after they grabbed up 

companies. You k:ow a lot about National Student 
Marketing. Ask yourselves,wouldyou go ond sell your house. 
your family's business, take the money out of the savings 
bank, borrow against life insurance, and buy that stock? 
Ask yourselves if you would do anything like that. 

We 4, the defendants knew all those things and 

they didn't warn wcybody, and they knew people were relying 
on this. Mr.frommer in sact did yo out and sell his busin|s 


| 


for National Student Marketing stock bacaus2 they never 


warns i him. He read that prey statement. He felt he was 
entitled to rely that he was being told the truth. You 


may find that he got ch2ated. 
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heve teld you it didn'= matter 


about the 1968 write (fs hecause im 1969 the comrany was a 


bigger company. Just 2 yourselves whether the defendants 


eren*’t crying to pul) 2 same fraud on you that wes pulled C 
Frommer end onthe others, because what the company ane “Ls 
3 | 
cwing phony earnings, acquiring cthsr comp2nias 
Growing by thet svsten, writing 
22rnings, and @cirg it again 2nd doing it 
@again, repeatedly. Thea Dacaus2 
whet is boils ccwn 
succééds. 


But nobody told Mr. Frommer end m 


eacquisitionees that this hed happened 


In additicn, the argument that the corp2nv is. 
bigg2e> in 1969 just Fals2 of its own weight, baceuse the 
uncontradicted evidenc 


hed gotten, with all 


reportsd or weuld have reported a loss if you had 
these phory unbilled accounts recaivebles. 
Mr. Natelli himself, in the 
Rand2ll on June 9, 


importence cf the fact that these thirds we rant’ collectible 


and .t is here in the :ranscrivt, Governrent: , Exhibit 16, 
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Mr. Nateils said 1% doesn't metter Lf you have 
$45 million or sore such number, in 
is $3.3 million of uncollectible unbilled 
tre hooks. id it was H> knew 
He knew i*% and he never told anybody. 
I want to remind you again ab 
simnetions becaus re. Cefandents 
the defenses lawyers in their summetionrs, 
snappy arguments. 
have to be based on 
what 12y were saying what th: 
you back the stories told by th: @efandants 
and those argunents ere no better ard ro worse then 
the credibility of the cefendernts when they took the stand, 
took an oath and tes*ified hers. 
Ask yourselves -- you 
ask ycurselves, didscu see 
these defendants bob and weave 
like a 


except give —¢ straight answer tc 


Ask yourselves thet. 


You saw them with your own You watched 


ourself about 


eo 
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Mr. Stillnen stood hore yesterd2y and told you 
thas Mr. Scansxroli ropresented a breath ef fr2sh air in 
this 2S Well, maybe he forgo* or maybe he thcught or 
hoped that you would forget that pt Scans2ro0li is’ 
that-cam2 up here end repeatedly changrd evidence 
had previously given under oath before *o +211 a new story 
fer you. ie 
Now, this is the United “2S Courthouse, I+ jsi 
You doen't have 
You can reject then if you 
cn which they are based, 
witness and I think vou will 
rememer how hs changee his story. Mr. Scansaroli told the 
SEC in 1971 under cath end he told the grand eisai in 1973 
under oath that he understood thet the situation with those 
1968 contracts was touch and go, his words, touch and go. 
In other werds, he knew thet the compeny ideo 
hav2 these séles, tret they micht eveporate at any time, tha 
the ccompany could loszthebusiness, thers wer2 no earnings, 
there wera ales ila knaw that. 


terribly important here in this crimina’ 


trial chat he got up there on the stend and told you that soll: 


how or other thet sworn testimony should be disregarded, 


you should li-ten +o him tecsy £211 you a new story. 


140) 
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: 

will recail that Mr. Scanszroli 
up there to explain this business of the 
we have been talking the tax crecit which is the 


excuse for not cisclosing some of tas write off. What Mr. 


Scanszroli told the SDC under o2th is “hat when i«* was 


vime: to racompute-the tax credit and *hev @discovered this 


tex credit and thev wercgoing to do the write cff{s he 


the SE = and Mr. Natelli wera the cnly ones who got 


the cnly on2s who did it. There were work pavers 


their compu*-tions. 


Well, he came in here end he 


told you something 


Ie told you that ne cidn't do 


told you that Mr.Natelli didn‘**{ do it, and 


there aren't any work papers becnus2 there 


yourselves if Jose ph Scanseroli's testimony 


2 
ate 


war with tne cther proof in 


he flatly never told anvbody _ 


Sistént with the corroborating nroof, Government's Exhibit 


14, in which Mr. Natelii teils Kursk, "The eccountants worki 


for m2 are in 


Lz 


afraid he would lesz 
inconsistent with Mr. Kurek's sworn testimeny, it is 
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mony, who told you once > repaatedly Scensaroli hid seid 
he was afraid hewuld lose his certificate, words to that 
affect, reveatedlyv, he sai 2 > time of the write 
offs. 
Mr. Scansaroli tells vou thot he wasn’t 


that Pontiac end Eastern were being switched at the Pandicz 


Well, you evaluate that one en i% faces, because 


you will recall that Mr. Scansaroli is ‘¢ man resnensible 


stat2nant. That was 
And thet's wh ney were in Pontiac repré- 


<0 'COMe in Or co cut and 


everypcdy in the place was 
in on the secret excsnot for Nr. Scansaroli. 
He wasn’ involved in it perticulerly. But 
going on. Kurek knew it, Natslli knew it. 
you “On, = didn't know enytring 25o0u>: it. 
to find that a false Genial, and you ere furthar entitle 
if ycu Leve false denial, to consider that false 
denial important proof thet he + lenying it bscause he 
knew it wes criminal. 


What about 


mind ycur own impress 


Govzrnmernt submits 


ee nee ees ne a ee ee 
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entitled to find from his derncror on the s*and 
man wis incapable of giving @ single streight-ferward 
truthful answer. Ask vourselves how 
woHskzion we 
ycurselves wes he * Lr 2°" wh Deczuse maybe you 
noticed end the Governamne 
mathemetic2li merorv, 
things <=nst tend tc show 
posizives on th2 points he wants 
whenit is plainlv in 


very tima cf the 


| 
| 
| 
| 
| 
| : es > he gaving v et Lime Gf double -talk.. . «Ash 
| 
| 
| 
| 
| 
| 


stch as Government's Exhibit 7, about the December meeting 
Government's Exhibit 163 the June 9 meeting, Government's 
Exhibit 14, about the June 


Natelli's mon in short, is just com- 


pletely inconsistent with the rest of the proof. Ask your- 


a ee 


selves if any other witnesses in the cease b2haved in this 


fashien. <Askyourselves did the defendants ect 


és if they 


were telling the truth. 


Look, there wars conflicts in ths proof. 


tell one story. The Government's proof, dccumen- 
é 


tary proof in evidence, tel 


vu 


You = just going =o heave to decid this czse by resolving 
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the conflicts in the proof. Sse 1x cormmon sens2. 


yourselves who hes the biggast motive to fabricate, to 


2o cover up ana seive e Jus* 3sk yourselves 


my = 
as. we 
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to 


Ask yourselvas why the cefendants' stories are 


ioe) 


i 


or , j ; iSive 
utterly inconsistent with documentary proof. Documents 


> 


62 l gawa 1 | | 


he 1 * . 
4 don'*-change their story. Once *hev are prepared, «here 
f ° 
5 they area. 


The Govarnmant contends in short that the de 2::d- 


~ 


= : ; 
@anzs set ahcut to brine the cover un rigkt her 


1) 
-- 
3 
(t 
Oo 
‘t 
zs 
ad 
“ 


courtzrcom, richt there to the witness chair. The Govern- 


wo 


Again, if you find thet they . 2 false stats- 


men=S, you ars entitlec to find that they Aid so because 


they knew that they were auilty. 


= 
po 
fv 
if 
~ 
ct 
— 
4) 
ct 
sg 
cl 
cf 
@ 
< 
: Q ' t 
. 
fu 


The Government submits, in short, that you can't 


believe these defendants. If vou can't believe “hem 


_ 
—_ 


must confici *+henm. 


17 Maybe you remember Mr. Stillman's opening. 


18 do. He sai scemsthing there. When I heard hin sey it, I 


i ee "Cc 
4 


said I wish I said th=*. Mr. Stillman +old ycu the fcur 


hallmarks cf a cover up which he calls 2 di=ty word. I*% is ; 


word nobody hers invented. We need not to worry ebout 


tiss or lawyer's contssts. ile told you th2 four 


cf a2 cover up. 


ee ee Ce CO - 


Number one, a scapegoat; nunber two 


Stetements, perjury; rurber three, missing 


four, stonewalling. Ths: Covernnent 


then. 


urned out to be no goad 2* all? 
own up +o thse fact thet they did 
Did they own up to 
business bockinga this stuff 


yagoat. Ron Michaels must have done soncthing 


Wea absorbs ell thre blame for the fact that con- 


to be written off... Thet's. a roe, That's wi 


they have here. | 


Wnac ebout fzlse stztements and perjury? You hav 
seen “he documents in the case, the proxy statement. Youn 
are entitledw findthat th 3s utterly false. They knew 
all cf the things that we have proved here 2nd didn'+ dis- 
elose. In fact, they doctored the books by subtracting the 
conpany's ‘ z a1 Studant Marketing's lo 
other companies, false prepared staterents. 

about perjury? That one is up to yes. 
saw the defer ts testify. You are entitled to find, 
wish, shat they hev2 pecjurse themselves right hero, 
~bout missing documents? There is proof of that, too. 


4s a work paper for every single computation in this case 
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E Resse Shera wera pansns, 
Hr. Netelli tells you thexve were papers 


lost them, missing dccuments. These it is on a 


DCLAt. 
Tne Governvent contends you will 


that tax Gredic ts a pheny. woulda: 


ireeresting to 


find cut whet if any commutetions were done. 


What abcut stenewelling? = shard 


Say VUrao, Skee, term means. iN 


AS . ¥ j 14 meeas 


t Lt meen the prenaration document 5? 


i ras pg bach § Hh 2 cae } ay ot state pid & Sully Ten GR af Sadh Lv L C 
Le meanperjurzed statements? meen civina 


explanation such as 


tne avtnoritios 


cw 


begin to irnvestigat=, such as the SEC, LS no tax 


credit after all, it was really a mistak2. Ask yourselves 


isn*t that stonewalling? Ask yourselves if the Government 


- 


hasn't proved all cf thes= things 


I hopevcu will bezr with mea for just 


or two more because I do want to show you what it is, 


you if I can, in the work that you ere goin 


¢ 


und2rtske when vou go to deliberate this efsternoon. 


The indictment charges “we 
fin : ayy a e. % ay ' 
FOUNd AN pareqvapi 3 and ian p2regracn 
indictmen=. Yon don'thve 


£0 M2MCrize 


indictmant is 
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out a note, 
iece of psper or > SQN proxy statement cer- 
things are or aren't, whatever, send out. You are 
entitied to ask for sestimonv, vou > enti*+led to send 
for documents, ycu are Léle < 1 the kelp you feel you: 
need. | 
ndictment in paracrach | 
year ending Send wen pe ctveu Tae s6 
all been talking about. 
the Ceferdants knew =hat = mo 
have 
Thsy knew it but they didn't +ell anyocdy about 


it. In fact, they buricd the loss by subtracting these 


am A 


This chaxct summarizes it. A million renee, 
written off, nowhere disclosed, three quarters of a ne Ene 
dollars subtractad from the wrong plac 

That's what that paragraph is ebout. 

Ask yourselves aS you Jaciee with respect to ee 


specificaticn of fraud, : ay oS, they didn't sev i 
Sip | ces 


= 


aregreph 4 of the indictment 


sosses from the poolad companies. =" 
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fraudulent Financial aAtemnent. You zr¢ going to be instruc. 


in a moment by Judge Tyler as + yhot the anolicable le. is. 
I. think it is fair to say thet if you find the 
inzither reagarc, you must convict. 


regard hzs to co with tre perica 


ended Hay 1969. There the May figures showr3 »702,000 of 


@arnings. Mr. Dingwall's calculeticns were that without 
these pnony unbillscd accounts receivables thare2 were no 


earnings 2t all. The defendants kreaw it and didn’t Say 2S. 
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You have the Governrank charts which show what 


they knew about the two millicn boing written off, the otha: 


ee 


ones they knraw to b2 uncollectible. In addition, Paraegraok 
4 says that the sales were overstated by $800,009. That 

is summarized neatly for you right here i this chart. a 
shows wnen they found it out, wher2 they wrote °° down, 
totals it up for you, $800,000 of phony sales wnaich they 
let go into those Eiulsices 

Now, these defencants cra public accountants, 


certified public accountants. ‘That weans, as Mr. Natelli 


| 
| 
| 
| 
| 


acknowledged on the stand, that the public is entitled to 


them to give financiai statemants which are the 


2 public is entitled to rely on financial 
statements which are truthful. That is the lew. That is 
the law at issue 

If you look at the proxy statement, Puan ve 
Exhikic “5, you will see it is a beautiful thing. It is 
slick printing. Behind that eties printing job, fine 


layout, benind the cool forbicding certificates of Peat, 


oo ESSE ET STD? OLED S SPD Sees Cae overs 


Marwick, Mitchell & Company, one of the world's largest 


accounting firms, there are two defendants, Natelli and 


Scanseroli, ii ght her2,pushing the figures around, burying 
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loss2?s in he died compani.e 
Going it. 
They knew that the company was 
things and they dicn't tall anyons 
At the least; the very least, if accowtants- 
iebies that -- this isn't a technical watter -- if accountant: 
know that the company is a can of worms Like that, 
have to say something. They can't just put ovt 
as they did here which show earnings and growth 


sales which are utterly fictional. 


knew that the comoany was a fraud. They knew : 
| 


Now, thes 2S) en important case. if is importany 
d2fendant; obviously, it m the Govern - 
ment to route out corruption and 
shonest practices even when they occur in high places. 
Reputation as we have all coma to recognize 
recently is no defense when people hh have committed crixes. 
I want to point uo to one other thing about thi. 
| |: 
case. Maybe you remember Mr.rrommer on the stand here | 
the main who used to have that company, Europ2 on Five | 
Dollars a Day, put out the kooks, the travel] company. Hr. 2 
2 | 
Martin was cross-2sxanining hir He said, Mr.Frommar, you 
| | 
“gould have hired accountants, couldn't you?.. You could | 
J. 
| 
i 


have gone in and checked to ss2 if National Student Marketily 


was okay or whether it wa 

Ask yourselves, 

Isn't that a question that says to you diarcrars the Law, 
it doesn't matter that tre Jaw Says accountants have to 
tell the truth. rt is €vory man for hines? €, we don't 
neec a law. Everybody will have to hir accountants from 
now on if they want te buy a shar of steck or anything 
€ls2 in this country. 

Well, we have a lay. It prot -cts Mr. Fommor 
end it protects you and m2, and it says that ae © ntants 
sie co tell the truth in financic1 statements. That law 
isn't worth a hang, and all the prosccttors and judges and 
SEC lawyers and accountants, they aran'* rth a hang if 
juries don't do their duty in a case like chis one. 

The Government leaves it up to you, up 


to your sense of duty, up to your common sonse to stick wit! 


decide this case according to your Oaths, .211 and 


truly oan the evidence. 


i 
i 
| 
! 
} 
t 
‘ 
the issues in this case, te stick with th» evidence, to | 
t 
' 


We have all watched you as you sat here doing -,1:.- 
pe | 


WOrk over what has been almest four weeks. It has been j32-: 


Th 


; ! 
pressive. You have worked hard to P2y attention to | 
oe s | 
what sometimes must have been a Llittia boring, sometimes nal. 


been technical or cemplicated. It js an important case. : 
: ; ' 
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impressed with tre hard work that yr. 
have done. Take your jobs seriously, as I am sure you will 
Don't feel overwh2lmad. x > sat in chairs 
this one, like those 
built deciding cases jus 
to memorice every item of proof, every nunber in this casa. j 
You are entitled to send for the exhibits or the testimony 
or ask questions of the Judea. 

Use your conmron sense. Kaen yoarr eye on the 
ball. You shouldn't 
this cas2. 

You should also know that punishinent which a 
defendant mav receive i hysolutely none ox 
your concern. Whether Judg2 Tyler Cecide2s 4 ee ie a 
suspended sentence or something els2 is absolutely on his 
conscience and has nothirg to do with your concern at all. 

I am going to ask vou in doing your duty to set! 
aside emotion, sst aside misplaced sympathy and ince | 
Ga this evidence. Focus on the issues in this case. That 
is your duty, to do it. You nave taken an oath. We are | 
all going to trust you to hold to | 

Please bear in mird the overwhalming proof - 
as to the motive here, documents whichshow it. Bear in pe 

3 | 
1 
H 


the oroof as to crimin21 intent, including the demaanor cf 


Page 2323] 


aab-5 


these defendants on the stand. 


Bear in mind how tho. Government has shown that 


subtractions were made from pooled companies there WAS 


absolutely no excus2 for doing any y : showing an 
intent to deceive. 

Abide by your-oath, abides by your common sila: 
stick with the evidence. 

And the Governrent is confident you will find 


these defendants guilty as charged, 


Thank you. 


f CHARGE OF THE COURT 


jPage 2339] 

2 Now, there is 2 prevision in the 1934 Act whick * 
| 

3 || ydeds in relevant pert for the purposes of i 


to sav,,our cese, as follcws: 


< 
> 
= | 
‘ 
+] 
O 
= Q 
bh oO 
= 
v 4 
i ' 
7 w 
ba ~ 
5) 
~ ct 
°) A 
"4 % 
‘tT : 
'e) 
1 
tn 


5) | "Any person who wilfull 


be filed under this title or anv rule or regulation *here- , 


under, which tcatement was felsa end misleeding with resnect 


E 6 c2uses zc ba made anv statemant in any document required to 


so] 


to eny 1 cerial fact, is guilty of ¢ ¢rine.* 


ready statsd o2 st the very lexus 
5 \ 


count 2 is laid basically upon this statutory 


which ZI just reed £o you. 


in practicz1, simplistic terms, “herefors, count 


ndants with preparing erd filing a false 


of the law. 


low, you 2lso I think alresecy understand that 


18 sunt 2 charges that «he proxy statemert cs 2 whole wes no* 


false but that it was false end misleading in two material 


count 2 charces the defendants 


ye omitted disclosure thet over $1 mil: 


[Page 


1968 «rross sales hae beer writ 


hat the ceferdants h-d subtrectsd in. the proxy 


= 


figures ths aqreate the losses not 


- 


2340] 


ene Gross revenucs 


ed compzinies, thet 


which had been cd by 


teus cvers*:ating and 


LnGS 


the earnings peolea 


+ 


2 charges *hat 


Hoyo 
oF OS 


statement 


cf 1969, omitting tc disclose that 


e2rnings at all during that nine-nonth 


nericd. 


Now, I inscruct you that if you 


statement was felse in either ons cf 


is sufficient to sunport 2 confic 


the Government isn'+ requiredc in oreer 


ticn here to prove that beth parts 


— 


lezeding statements, so called 
~ , 


in ordz2r to support # conviction. 


S thse lawyers have 21] 


conp?nies, 


Cefencarts 


he first nine 


find that the 
*hase 

Put 
£0 suppor 


or beth false 


fa irly , 


ten off end 


from +he gross 


eor>ning 


<O%~V 


un 


the proxy 
months 
OS 1 


tantia 


+0 res pect. 


@ifferentl]- 


ere 


such 


pointed 


| 
| 


BEST COPY AVAILABLE 


out to you, we have heard a gree’ 
Le volume of 


: . | 
Cocumentary evidence, in this czs¢ Y s9ns2 or in v2rlo i, | 


thet some of this sens te be conplicated 


could be sai 1e. verally spazking the 


| 
| 
| 
+ 3 * at a erer pe 
| sanses, it could be truly seid, as Sir Ee <s have, 
| 
‘ 
| 
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really hava to focus relatively 


Simple fzshion: Did the dafondants nither ons of them 
krowingly and intentionally cither prepare end submit m: 
misstetsreants as %: ha finencial position or finencial 


rar of 1968, for which the 


respacts to the 


figures for NSMC for the firs months 1969, which 
Wér2, es recall the 3 xy statanens, tbeled as unaudited 
figures. 

TE you were 


+vwo res pects 


be eblided 
acauit both dsfendants, 
On the other hend, if you ware to datermine 
in either or both resvects the financial information or dzt.. 


or figures were in fact false and misleazdirg in a material 


then you would © obliged to ‘consider ‘whether 


Ox not the defendants knowingly participated in making 


figures and putting them in the proxy s 


statenant to b 


with the SEC, end if you did find that they either krowinral: 
hese misstatements or they czused them to be meade or 


they aided end abstte:: in their meking, then vou would be 


obliged to convict the defendant or 


defendants for 


meke these findings. 


Now, bafore Imrn to the elements of the offense 
which the Government must prove beyond a reasonable doubt 
and then discuss with you the principles of law to be 


applied to those elemencs, it might be helpful to you in you 


tentions of the parties her |, then turn to the elements and 


instructions of law, with the hope that my summation of 


deliberations if I were to summarize some of the main con- | 


these contentions willillustrate the principles of law which | 


I will treat and define and explain to you. | 
| 
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| Weli., the Government, of course, has quite 


different contentions. ‘The Govermmer.t's first contention, 


in point of time, at least, is that in the months and weeks 


following their retainer, that is, PMM retainer, in August 
1968 Natelli a? Scansaroli were extremely lax and negli- 
gent in permitting their client to add about 1.6 or $7 
million worth of sales to the results for the fiscal year 
ending August 3l, 1968. 

The Government points to the testimony of 


Kurek, Buck, *rlander, Johncton and others, and to the 


exhibits in cviaenc2, to show, as the Government sees it, 
that these sales *'cst really surfaced so far as 
Natelli and Scansaroli were concerned in mid-October, that 


the two men quickly learned or should have learned that bi 
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were not legally binding commitments 


4 
on these ; sit} sion 
and that the whole picture was one where any accountant 
of even a minor amount of experience should have known 
that the contracts were very, very questidneble indeed. 
particularly to the extent of showing a po amount of 
income on audited returns for a fiscal nme 

The Government then go2s on to say thit the 

total picture, most particularly the documentary evidence, 


the work sheets and tne like of Peat, Marwick, Mitchell, 


shows that this was < lax, careless, unprofessional job 


of auditing and that 2s time went on, though it was true t 


occasionally Natelli and Scansaroli and others would 


I 
remonstrate about getting written commitments, ‘they | 
got deeper and deeper into trouble because they were lax eal 
| 
their auditing work, and they were particularly lax in clan - 
ing down on the manag2ment people who were involved in | 
struggling to get thzse commitments on the books 90 as to 
present a rosey financial picture to putativa' merger partners 
Or companies which might be acquired or-bought by NSHC. 
The Govecament points, for example, in this 
period, to the so~-catled confirmation ‘eiioetrents which 
were oral and telephenic, and the Covernment argues that 


they were about as ai:surd and unprofessional and as poorly 


designed to get at the true facts as anythin’ that could 


ants. 
The Government argues that the trip of 
Scansaroli to New York was as futile a venture and trip as 


could be imagined, that he took the word of these account 


be conceived, particularly by certified public account- 
| 


executives, that he made calls to people that he didn't 


even know, and that he got information which at bert 


b0 


inconclusive, assuming it came from persons who really 


ll 4 : 
knew what they were talking about in any event. | 
12 
Therefore, the Government s2ys that what went 
13 


on in the fall of 1968 in connection with the audit of the 


'68 fiscal year figuras was so lax and so careless and so 


16) 
inconclusive, partic larly in reseieh to these imoortant . 
16 || 
| sources of incom2, t:2 fixed fee contracts, ‘hat it was 
17 3 
a very voor job and that what happened in 1369 was almost : 
18 . ; : et 
inevitable to the knowledge of any responsible accountant, 
that ic to sey, when they came.to the point where they 
started making write>ffs. 
Sk 
22 
23 
a 
95 
[Page 2357] 
; : | | : | io 
1 jhe l . 4 
2 Now, the Government, zs you know, makes the argu- 
3 ment hers that after the '68 avdit was complete, ina very fae 
4 | months, =o the knowledg? of Tetelli and {carsaroli, both P 
5 NSHC management and,vhen the MNickapls ‘sitmetions at least 
6 came along, Natelli andSc2nsaroli themselves were writing 
7 off almost’ $1 million worth of these receivebies for the 
8 | 


ye2zr 1968 as no gocd, that is te say, as uncollectible 


©o 


| accounts receivable. 


The Government argues thet during 


the very latest Scansaroli and Natelli began 


might be at stake and ‘ 2 concern +o variis{: 
figures in management at NSMC and ther 72 meetings held 
and conversations over the telephene. 

“As - illustration of this, vou know it hss besn 
much bruted shen ewe counsel in the case, certain docu- 
ments would shew that Scenseroli, 2% letst, exprassed con- 
cern about losing his license. There has been tes ehininy 
from Kurek on this suject. 

Scanseroli. and Naetelli say that this never 
hapoened at all, or more precisely, a: understand them, 


ay, well, one wx the othér of them might have said 


2 -+ + 


that they misht lose their 


| a joke and that was is. 
ON 
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it was no joke and theyknew it, th knew they were in deep 


and they knew that their audit for 1968 was no*® all correc*. 


jhe 2 : 
The Governnent saysthis is significen* because © 
| 


, andthat they knew this early 
Then, says the Government, if 


there ceme a period when *ne 


going =o mxs at Pandick Press in August of 1969 and 
with all DD a i and with the knowledg2 of the Ron 
Michaels problem there in the early morning hours, I think 
Mrs Buck said it was abcut three or four or 5 o'clock, as 
recall his evidence, he heard discussions involving Natelli 
and other menage ent figures or, 4X 

encut the Pontiac commitmenz. 

We have heard about the Pontiec commitment 
+hroughout this case, and as you recell, thers was a greet 
dtal of discussion about it that night, 
chet he was upset because despite whet he told us shout his 

ex Girecticns t +0 include the Pontizc 
some 900,000 in *he 
up =o tisw York <9 Pandick fone tha* 
‘there it was in-the figures, and that he remonstrated with Cor 
Randall-and others,. including xurek, and got them-to-remove this 


. 


-£igures, 4s he z tlie: ed's: SUS at ZnSe sare 


as averybody : uke ern Airlines commitment wes pur 
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jne 3 
into the figures, as ths Government would have 
of Pontiac.- 


Now, the Government nobody, 


Scansaroli and Natelli, hid ever heerd of the 


| 
| 


168 


Eastern Aixlines commitment until the wee hours of mid-Augcus 


when tnsy Pendick Press, and the Government say: 


that from i t these two defendants knaw 2bout 
the write of so that point, thay should have been very 


skeptical if not ‘ownright suspicious ebout the commitment, 


cme eo ne ea oe ee eres Fe 


but, s2ys the @vernment, fron their evidence they proved 
from the lips of Mr. Buck, for exemola, that Natelli didn't 
end in wert the Eastern figures. 
Therefore, the Government exgues that they have 
tiris Natelli well knew thet this was all 
s as alleged in cous 
were woefully mislesdirg in that 
the write offs at all, end worse the write offs 


were conc2zaled by havine them subtracted from the pooled 


: 
| 
! 
1 
‘ 
=| 
nade ro saith of 
| 


companits revenues and not from the revenues of NSNC, which 


in very simols terms 


{ 
1 


Figures shewirg a 
Fit for 1968 and 1969 for NSMC eal igi ay fact in 1968 


shculd have been a less and in 1969'no appreciable net 


t 
( deinnthcen ane aeanantne a 


at all. ene 


Finally, ¢:¢ Government says with respect =o the 
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comfort letter “sures, 


we Will concede treet 


to Otkiss, thet Natelli talked +o Helton, and we will even 


“concede that et one point o 


haves said to Randall end others. x, W2 have aqot to 


str2ignten this out in connecticn w 


end the Government 


o go to the SEC," thet is tc say, they might have | 


savs, "Lock, all thet wes, Natelli knew full well tha*t he 
and Sconsaroli were then in it and that this was designed tec 
throw everybody off thetrack. Not only the SEC," 


says the 


Government, “but Mr. Otkiss aned Mr. Holton." 


The Govermi2ent araques in ether words, that 


at uw 


+he fects and the *rue 
facts to Otkiss* consul*ed 


Weil, £ don't intend to 


to igncre the fact, and it is the fact, thet I haven’: sum- 


argumen: that «ble counsel] have made for their 


elients, etd i don’t ::tend £o. 


and these pcints have been azgued 
€erly and often by ab:e course] for each of the defend=n*s 
for the United Si: 
My point i:*ce set a back 
now intend to turn ér.. 
of this offense whici 
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jhe 5 : 
N« vs 


reasonzble doubt to suppert 


of the defendants. 


165 


sential element is that NSMC filed 


statsemant with the SEC which wes required 


Now, I don't understz2nd 


ficant issu2 ebcutrt this 


you nzed, therefore, +o 


‘Ss 


virtually, as I understand it, conceded. 


The second essential element is as follows: The 
Government must prove beyond that ore or both of the matter 


or statarants mede is. the proxv statement was falsz or 


ot: 
a 


misleacirg 2nd materirilly so. Put differently, that the 
ments were false or mistcading as to am cerial fact or facts 


The third sssential clement which the Governmen: 


rn avestion eithermate or caused to be wade the false 


or mi 


leading stat2ments or one of *tham. 


Fourth, you must be satisfied bovond @ reasen2bie 


i 
mus prove bsyond @ ruasenzsble doubt is thot the defendant 
‘ 
| tha defend. nt in questicn sctec wilfully and 


knowingly. 
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am coins 
aw involved in these 


wna vour 


conkidcratio;n of *h 


: 
| 


| 
| 
| 


The 
has been discussed. int out to you th under 


course, if it is vuntrusa. 


relevent. 
stated con- 


onission or 


fact so thet 


failur= to disclose a2 misenprehension 
to the t2nue stete ct 
keen in mine thet sometinres 


In this context 
f= LS e.3 


Lf truth is no better than an outricht 


ha 
teeding effect May be ere=tec by Nelt trucks. 
Indeed, a staetenent, lise relly 
be fals= if it would ersczt: 4 


nevertneless 
of «he true state of -.ffcirs when interpreted 


would read 
a particular 


time willfully 


reveszl other 


are 
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qewe 2 


e193 & = 9; <¢Ff oy, te =. 
quits 2 @ifferentypastex 


in 


known us tiev deve a Ligeti 9 disclose 


sivind persons who reed 


To illustrate hers, es you knew, the Government 
aIGULS : in respuet to the celebrated footnote D, about 
which you heard sa much here, ©. to the so:tent thet that 
footnote reccit{es thet NSMC's 1968 sales were 4.9 rillion, 
it does not disclose “hat NSMC had written off about ea 
millicn dall=2rs worth of these sales. TherefOre, the Govar.:: 


ment would say that though p- 


LS Only G half Gruch: ane, ierefore, it is misleading and | 


the other side of the coin, és you know, 
hoth ecaue that this is substantially correc: 


and isn't material ir any event, because of other fiqures ar. 


| 
| 
| 
| 
| 
i 
" 


therefore, 1% is > false and ‘nislesding as tha law under- 


instruct you *hat 


defendient ny be found to have acted wilfully and knowingly | 
cniy if he knew that « vnerticn of the finenci: statements | 
recited in count 2, sich es the feotnete cr a figure ent Lr, | 


wes falsn end mislerusra. I is not enough, in other words, 


merely to esteblish i given dvferdant veted negligent 


g2awe 3 | 
or through ¢rror or nistsnk Althoudh mistakes or negliqena, 


May give rise to civil suits, they do not constitute crimins 


conduct. 


A finding of an intention to incluce felse end 
misleading informeticn cf a miterial nature is required. Gu} 


faith, that is to sey, en honest belief in «he 
the fcotnote and entri 

Statement, would const:itute a complete daferse here. 

I point out that the prosecution, 
reauired to prove the making cf the allsged 
leading date or the ecnfendants knowing, intentionally parti- 
Cipations ther: 
syzwitne ividencecr the lika. These elements of knowledga. 
end intent, in other v S, May be proved by circumstantial 
evidence, thet is to say, by such irferencas as may naturel! 
and reasonably b2 drain from all of the fs 


fects and circun- 


stances @~s shown by ‘res evidence in the cas2. 


S & 8 ¢@ 


Parhans the critical issue 


fore, can b® summari.ed as follows: 


earnings figures and footnct2 set forth in Count 2 fairly | 


set out? That is tu say, did they fairly present the reves. 


and carnings picture for NSMC for the fisce) year 1968 
and tho first nine runths unaudited of fiscal 1969? 


If you ec:termine that there is nothing material], 


or misleading «bout this information as alloged 
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in Count 2, that would end your inguiry and YOu would be 


Oblig2d to acquit hoth Gefendants, 


On the other hand, should you find that the 


quoted material is substantially inacevrato and misleading 


in whole or in part, then you would have to turn your 


‘Ger whet the 


evidence shows that ha die or failed to de and to ¢ 


fotermins 


whether or not he participated in to knowingly 


and intentionally peimit the submission of 


known to be false in a material way to the 


proxy statement. 


| 
j 
| 
| 
| 
| attention to 2ach of the defendants to cen: 
| 


[lines 13~25 are blank] 
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has b2en proved 


and if you cetermina that 2 is rome evidance that 


a given defendant participated in this you still have to 


ascertain, of course, that the prosecution has established 


boyond a reasonable coubdt that the defendant under con- 


ideration knowinaly and wilfully either put or caused 


put false or misleading material facts 


~ 


proxy statement or knowingly and wilf 


conduct with a realization of what was going on and 


to participate in this schem: 


If you find that a given cefendant partici 


ly through carcless necessity or nagligonce, with 


A 


a mistaken but nevartheless honest belief that his partici 
pation was correct, {ruzhful and sufficient, then you 
should acquit that dsfendant. 

If, on the other hand, you find that 
ant in question knew that the false or misleading data of 
a material kind were being placed in the proxy st 
and then knowingly and intentionally did 


in this course of action you should find 


guilty. 


[Page 2378] 
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I pass witnesse: 


Shere wes an argument or there may have been an 


the Government didn't produce certain witnesses 


could have produced end should have produced. 


recall that such an craumen® was mede, I point out to you 


this propositicn of lew: 


If it is prticulerly within the power cf either 


the prosecution or th: defense to produce c witness who woul 


relevant testimony on en issue in “*he cass failurs 


ve) 
Sness mich create the presunp*icn that 

uld be untavorchle te such a@ p: 

sumptiecn st ouleé be drawn by the 


iS is equally av-ilcbls to all nzrties 


witness’ testinony would be merely cumulstive 


Now, tuc Governmant would arque in this context 


that if it is contend 2 that they. dida'e produce 


some of 
cuhsr defendants whe wou knc héev2 pleedad guilty in this 


case or perhaps othe: pzople representirg som: of 


Oral contrect clients, Eestern Airlines, Pon’:iac, 


the Government ould argue *c veu “nat 


ey 


just as avai to the defendants 
Governz2nt herefure you should 


to be: against the Cerrment 


You ci 


' 
| 
such inference | 
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MINUTES OF SENTENCE 


THE COURT: Thank you, 


Mr. Anthony Natelli, under the system, 


sure you know, despite the fact that your lawyer, 


Martin, who has been cloauent and steadfast at 


your side during the trial, and; indeed, for longer, has 


{Page 10 ] 
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spoken for 


| 


you, you are entitled to speak and say anything 


you care to at this point. Would you like to say 


something? 


DEFENDAN!? NATELLI: The only thing I can say, 


your Honor, is that as I stand § fore you I must tell 


you that any decision that I have made in connection with 


any work that I have done on NSM I made in good faith 


at the time and never did I do anything that I thought 


would be harmful to anybody. 


Thank you. 


THE COURT: All right. May I say the same to you 


and extend the same invitation to you, Mr. Scansaroli. 


DEFENDANT SCANSAROLI: Yes, sir. I have aie: 
Man 
Mr. Still, has over the past couple of months said everything 


that I could possibly think of. 


THE COURT: All right, sir. 


a Se ee 
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Not only that, but as I told your lawyers this 


morning, I think you are abselutely sincere when you say 
that you do not believe that you did anything wrong in this 
audit or audits for National Student Marketing. After 
thinking about the matter for a long time I think you 
honestly mean that. But the tragedy is that the jury 
found that this was an audit or audits done with reckless 
disregard for what was really involved. We know that 
because of the record showing what it did in the jury 
deliberation, 

I am frank to say that I don't suppose in my 
experience as a nisi prius judge for almost 13 yeaxs 
that I have probably dealt with any two men who are 
more generally reputable, and deservedly so, than you are. 
I understand that. Not only that; you are both, in my 
opinion, exc..:mely sympathetic figures. TI speak as a 
member of a profession whose shortcomings have been 
demonstrated most graphically by recent public ees 


that I need not describe in any more detail. 


175 


I mention this because I think that the profession 


of accountancy has failed just as badly as some aspects 


c. the ieqal profession have failed in understanding their 
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public responsibility. I have tola your lawyers about 
my views of this matter because as far as I can tell, 
the only legitimate purp»ses or objectives of sentencing 
in your cases are both deterrence general and deterrence 
special, as Anglo Saxon legal and correctional scholars 
have formulated those concepts for at least eight 
centuries. 

It would be monstrous for me or anybody else, 
I suppose, to suggest that we should punish Anthony 
Natelli and Joseph Scansaroli with a view toward rehabili-~ 
tating. First of all, your good works are a matter of 
record and your apparent Sincerity, peculiar as it may be 
to me and otners, is a matter almost of record. 

In the case of Mr. Natelli in Particular, and to 
a certain extent in the case of Mr. Scansaroli, you have 
not only had impeccable reputations, but you have 


profited handsomely by your labors, which have been con- 


siderable. The practice of your profession is extremely 
difficult, tedious, demanding, as your wives know, I am 
sure. 

The tragedy is that two things, without more, 


in this case I am sure enabled the jury to reach its 


verdict. One was the work papers which you made. Two was 
vour own testimony on the stand. It has been said that 
[vace 14] 

jhret 

there were other important witnesses. Perhaps they were 
important. But in my judgment they were not as important 
as those two types of proof. 


I am afraid that one of the problems this Court 


faces in imposing sentence is to avoid casting upon your 


shoulders an fpprobrium which is really shared by many, 
many people in your profession and, indeed, in other 
professions, including my own, some sort of myopia as 

to what is really the public responsibility of an 
accountant who performs services as a public accountant. 
I seriously doubt that you are any worse than many in 
your profession, and, indeed, I suspect you are much 
better than they; certainly as individuals I am almost 


sure you are. 
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Your friends, your family, have written very 
movingly about you. I do not profess to have the 
wisdom of Solomon. I am well aware on a cool day like 
this that I don't. I really feel that this is one of 
the most difficult sentencing problems that I have ever 
heard of, let alone encountered. I don't mean to apologize 
or to fob that off on either one of you men... I saw 
the anguish of your families as the trial unfolded, I 
saw their anguish and yours when the verdict was reached. 


It was a difficult day. 
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What I have tried to do in fashioning sentence is 
to make sure that I don't try as an agent or officer of 
this court to wreak upon you all of general deterrence 
in its full theory, which would be monstrous]_ unfair 
to you as otherwise extremely decent, high type citizens. 
That is a balancing job which I am sure many will disagree 
with me on, and I can well understand the disagreement 
when it comes. 


Anthony Natelli, please rise. 
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PONTIAC COMMITMENT LETTER (4/28/69) 
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EXO090425 


April 2S, 169 


Mr. Pennis Kelly 

National Student Marke line Corpovarion 
Tine & Life Usilding 

New York, N.Y. 10020 


Deer Mr. Kelly: 


This will cenfirm our recent conversctions relctive 
to our plans for use of the services of Nationa} 
Student Marketing Corporation in yrodel year 1970. 


You have submiticd to us various vro.,asels for 
, ‘ 
directing sales influcnee toward the stuéent popu- 
o }, 
lation of the U.S. ‘These proposals in tetal woeula 
require an outlay of approximately Si, 906, 060.00. 


We are now planning to implement stucest inilucnce 
] $ p 

proposals that would result in gross billirgs ot 

$1, 200, 000. 


}will keep you informed as our plens preeress. 
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EASTERN AIRLINES LETTER (8/14/69) 


OL AV CO/IO ROocK ELV. ICOZO] ZIz- 


FNO00148 


Auaust 14, 1969 


ir. Robert C. Bushnell 

National Student Marketing Corporation 
345 Perk Avenue 

lew YorI:, tow York: 


Dear Pob: 


This is to confirm our verbal commitrent 
given to you on Ney Wi, 1969. 


We will accept end utilize during the fiscal 
year, 1970, an enount of not less than $820,600 
for Hsticnal Student Marketing Corporation's 
services as offered to us in your proposal 
originally sudmitted on May 7, 1969. 


We lool forward to continued success in our 
youth marketing efiorts and to-our relationship 
with ational Student Marketing Corporation. 


Best regards, 
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PROGRAM COMMITMENT LETTER 


Exhibit A 


"PROGREY COMMITMENT LETTER 


TO: National Stucent Marketing Corporetion 


This is to ccarirm our verbe] cormitment to Hr. 


we wil] utilize 


Period: (H#onth, Secson, etc.) 


necting Corperation to underteke a marketing, pro- 


ihet sometize curing 


netiocnel Stucent Mer 


movionel, ancé/or acvertising program representing 2 gross billing to 


uS OF approximately $ _ 


Sincerely, 


. 


(Authorized Signature) 


(Name oF Company) png? a: 


(Address) 
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YOUTH FARE DATA’, 
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The ‘atLached exhibits, vivtch detail youth fare wiles, passcigers 


ond revenues by ri onth, indicate, the folowing: 


Eastern’s t move to the 2/3 fare reserved scat plan was 

a goed one resulting: in an improving ratio of revenues 

to nifles end passenger's as a percent of the donestic system. : 
“Heavy usage of eastern for simmer travel without any real 


advertising/promotion emphasis against this | arca. 


Yory low usage of Eastern sib the Fall of the : ORNs’ 
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A continually increasing tmportance of the youth fare. 
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Na onal Student 


Mav! cebing Cor poration: 


SIS Park Avenue ° , New York, Mew York Bis 
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NWatelit's Eahtbtt J 


This recosiiznds a compretiens ive progres to nore profit. bly position}. 


Fastern Airlines “tn the youth market. Migr ate ae ee faery 


Backoround 


"1. The Youth Market - a ae 


learly, one-half of the U. S. population 4s now included in wat is 


generally termed the “youth markets .the under 24's Not.’ ae 


only is this’ market large but it is “continuing to “- at a “rapid pace. 


Cai: aes a of) rae 
* 56,092,000 3° ~ 69,419,009 - 


"20,548 ,000 22,660,000 .- 24,625,000 .: 
13,543,000." 7, 108% 000 "98,979,000": 
Out of this imacnse number of young peonle cwacrge Ss tne student due. 


to his affluence and: influence upon conterporar ry. ethics, politics, 


»culture, sad Hucthass. The student ‘poptilaton, “this. school” year, st cae 


will be approximately 22.5 milion as foows: 5 


es sh i Poet, Pa “1969/70 re: 


High School "10.7, ee cs * 15.0 RM 


Ca Re 7.50 | 


‘These stud ents Swit spada an, _estinated $35 b i11fon on, non- -educatfonad | 


‘items “Osta school students ~ as aN, coNege * udents - - $20 0 wi). 


. 3 : © 2 . . ae fal abt - we ek a ore 4 . Pay 
: ° - “ “Te e . : : ° Se gi ® 
: FF es . 
-* 


Ne ad iuion tO their sunbarés atte nce and influsnce, these young: 


“people wii) Shortt, be the as SS. consuming” adult market of Aomorvens:, a 
ike 
. veie ‘2 es ag ‘ , Fes . sts be ae B25" 


Rene eee ee rege BeBe ee on pete: pre te + ep me ote 


eee ae Pe 
Nate Ae. 


how is whea they are developi ng the loyalties to various products ~ 
ang services that they wil) carry forvard into adult life, 


jhe Airline Industry 


a 


Although it may not have been realized at the Lime, the first 
real st ai it tie inportance of the youth market to the airline: 
" $ndus try caine on January 23 955 when the C.A.B, sittin’ the 
ale of unsold. seats ic yout on a standby basis at less than the’ 
noraal full fare, The objective of this move was to increase 
revenues, short term, by cutting Jown on the huawer of available, 


but unsold seats. 


This plan, which applied to 12 through 22 year olds, actually 


provided the airlines with an Opportunity to more than cut down 


on the number of unsold scats. That opportunity was to dramatically 


expand the air travel meres by getting a greater Peres eye of 


tee B.S; population to fly. Today's youth Fare pas Songer, erthough sts 
en important source oF imnediate reveniles, are the Tull fare business 


and pleasure ¢ airline “users of the not too Ststane, future, . 


The actual exploitation of the youta fare plan varies greatly 
from one air’ carrier to another, ‘Initially, an but Delta us ed, ty 


one-half fares standby plan. However, Branity, Cont ing ital, National 
and Northeast have ; subsequently s wit 


+ meet tas - % ee tee et 


ished to the two- thirds, reserved ” 
scat E plan. aaa 


atelli's Exhibit J 
At tie end of April, .1958 Eastern Airlines went to the reserved 
scat two-thirds fare plan presumably for the purpose of increasing 


youth fare revenues. Since that tiie {he relationships of Seale 


fare revenues to youth fare passengers and wiles flow has con-- 


sistently improved. 


‘ 
. 


biective 


1. Tos significantly increase revenues gt! erated by — fare’ 


boardings vias. . i ae i wR 
increasing the nuniber of boardings and the average 
trip length. 


increasing school con sutation hoardings, especially 


in the Fall. 
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2. To strenathen Eastern Airlines frenchise in the youth market 


in order to insure a hich degree of sabe as this market matures 


‘ 


into the adult, full fare market. 


Strateay , 
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3 
! 
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‘ 
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Yo accomplish the above general ‘objective, implement a comprehensive, *, 
. a . ’ ° ¥ i *. 

! 

broadscale marketing progran to the youth market. This ‘plan is j 


developed around two specific areas in which Eastern can becon o » pre-. 


ciptive; a youth fare reserved scat Vs. standby and the war feather 


"“Tun® destinations served by Eastera, * 


, epee ©) 
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nen: 2 a he. ae oe er ee 
CIO) «a special college 7) 12 sun” irevel club 10} "the 


purpose of Tlying students to the Miami - Fort Lauderdale area 


Mer Poe 
Gurang 


Agaressively prowiote $cho0) comautation on Lastera Airtvines with 


“Major enphasis on improved penetralion of Eastern's youth fare-I.D. 


card, Hag ; ‘ ° 


3, Capitalize upon the student propensity to use afr travel for 


leisure time activities via strong dostinattor - promotion. 
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Reconiended Plan 


mee ey ty oN re aw oe ee 


the proposed marketing plan wil) ba ‘Au enented an tvio overlapping 


phases. The first phase consists of an aggressive promotion of a 


college student Easter Vacation Club. The second ph 


of the promotion of Fastern Airlines for school comuutation by 


students plus vacation trave 1 r- Fa peasy members. 


She objective oF the Easter Vacation Travel Club” is to oC nerate 
$1,000, 000 of Found business. by iransportinig 10, 000 collegs students. me? 


to the Mian - fore Laudordato prea. Assuming : successful execution 


of this progia am in 1970, it woud d be continued: and refined fn. 


“succeeding yours, 0 es 
ihe. basis for't the boarding ¢ cS inate is as fol oits: 
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7 ~ “* 


1. There are 25 cities from which Eastern flies to the target 
destinacion, te 


There are 390 colleges fn which an cffective Easter Vacation : 


. Travel Club can be established. 


ee] that a minimum of 30 stu school will become 


members and will take the trip. 5 
: 4 , ] ° . ‘ Dy é - 
Ne expect 10% -.25% wore members from the total program than 

: e ; Bre 
, ‘ 44 Re i ; oe! 
the basic miniiaun, -. “ 


30 weinbers "= 9,000 Headers 
“plus 102 ~ 25% mora “af 9,900 to 11,250 Members A 
\ average $95 fare cach $950,800 ~ $1,068,750 °° 
* The average fare costs, using the 2/3 yeserved fare plan, -'- 
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Natellt's Exhibit J 


The campus rep wil] recetve a free trip (value $100) for a. 


° 


nth fiw group of 30 students., ‘For ii parsen over the inf tre 


“pe wii) receive $2.50. ot : 2 Re Me ea ke 


“a 


Hembers 0 f the group Wid ‘be booked with Eastern ona bi- ~Weok ay” 


“basis by USH'S District Managers, who supervise the campus reps. 


ar 
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During. the Janu vary through March pariod Nsw Camous Reps will bo 
promoting the club through the showing oF a “spectal destination. 
sell movie which will be produced by youth for youth, ~The film 


with iook at “the Mani - Fort. Lauderdale area through tho eyes 


of a college student and win cover ‘the areas of tnterest to Mis. 


age group. ; 

Addi tionatty, ari application blanks distributed | via ‘he @ above. 
progran wil) go directly to the Campus Rep. He wil process them, 
‘set up neetings for the Club ‘promoting the destination, plus * 


he will atienpt, to generate additional wenbersh ps Muscif basteany 


through use of | he fine ac Pa 


Why will students vant to join? Because the club ere 
: ay ; : ie: au) . 


os os 


Br 


co 


a ee a trip to a Tun place for college stidents. 0020007. 
“the rip vind be with ‘his/her ‘riends,. 12 


oe orice is : vary “att “active < 2/3 the. yégular. Te 
. youth fare. Meas the des Lination, oF we oe rr 
“one out of every "30 monibers iby go “ero! fe Sana 
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it's something "special" from an airline that 
cares aboul then, es 
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Paste requi venient for manbership av be a 2/3 fare 1. ee 


re ae “62, 00. If they have the 1. D. card it is $2.09 only. 


“athe Club win ‘be run in the seine manner ws ey other extracurricular 


“equb with the only difference betny their objectives an Easter 
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‘Vacation trip. errrner? will be elected and bi cweekly mEGRIAGS. 
held. “This will increase st ‘de nt {nvolve nent und will make the 
club "theirs" ‘ TA bi-weekly payine aT plan will be set up and | 
“encouraged, ce party’ {pants in this plan ake be eligible for | 


the free trip drawing which wild be paid for out or the interest, 


of 4 ‘elubs payment plan uhich win be set up atith a local bankeg. + 
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Provide increased awareness ‘of Eas? ‘era as a 2 vacation - 
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fa), Faculty; vino have a greater a 
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Vining: ° Activity — Description 
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~ Poster. a. ~ Promote Thanksg giving Trave 21 9 
of 53 275,009 Posters 


hovember is7 i. *. Prowole Midterm Travel | -.... $17,590 
ae Rook aa ne we Ne 15,000 Posters ae 


“+e Handout ‘+. 2" Pyonote Chiistinas & 
wie t te uth = Nid-teria Travel 1.5 bis 


pocenbor She “City Pair. ~ Bey Prowoting Fack-to-Home 
: oe - Travel 150,000 


itis 


‘is suming agreement to “the Travel, chub prograti vie wit undertake. ’ 


“funediately’ to produce ‘the novie whieh Wid be. the bast selling 


t. 
. Oo 


Aen 


tool for the: campus Pepe ae 


Exhtbit J 
CALCHOAR OUTLINE 


EASTERN AIRLINES 
4970 PROGRAM 


Faing | “7S Proarad eeu Descrigtion — | | 
Jenuary «25 Poster” ':°' 7"! 5". promoting Mid-Term Caster 7: $37,500 
er dee ts “. : tf. Vacation Travel 15,000 Posters -* 
: talendar Desk "+ Promotina - Easter Vacation ‘+77. paren 
ie Pad vi. Me, Travel 590,000 Pads “tJb.e~- $27,000 


Posters:. “"'...°".. . Promoting Easter Vacation” . +i. °+" ‘f 
eo fravel, 15,000 Posters a* 654" $17,500 
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Ne --in Florida ist 500,000 . 
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with 30 Applications In 
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UNLVED STAVES 
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it TE. STATES 


AR THONY 


Defendant 


OWEN, Distric 


Before me ere two motions by de ant. Anthony 
vatecllio convicted by a jury in 1974 
and misleading, Tinancial statements in a proxy 
required to be filed with the Securities and Exchange 
Coimissiton an violet nm oF Title: £5 Uarte States Code, 
SS 77ffF and 78n end i 18, United Siates 
He was sentenced by Judge Harold R. Tyler to serve 


60 days of a one year term, the balance to be served 


on unsupervised probation, and fined $10,000. Tnis-con- 


viction was affirmed on appealw-— Ratelli now moves for 
anew trial on the besis of newly discovered evidence 
pursuant to Rule 33 of the Federal Rules of Criminal 
Procedure and also for an order reducing 

; 


imposed to provation pursuant to Rule 34. 


are denied. 


22¢ 
tion to Reduce Sentence. 
7G 25 clear from reading the sentencing minutes 
< 

that Judye Tyler agonized over his decision to impose 
the term of incarceration that he did. The oly new 
factor, not considered by Judge Tyler, which Natelli 

upon me is that family tragedies which have 


4 
ince imposition of sentence make it appro- 


urges 
occurred s 
priate for me to reduce his sentence. I am aware and 
distressed that it is of'ten the families who suffer 

most in these situations. However, nothing which has 
boon presented to me persuades me that Judge Tyler's 


carcfully considered sentence should be disturbed. 


II. Motion for a New Trial. 

The basis for Natelli's claim that he is entitled 
to a new trial is prosecutorial "misstatements" during 
the trial and summation that are allegedly contradicted 
by testimony of codefendant Cortes Randell, former yp-esi- 
Gent of National Student Marketing Corp., given some 
eleven months — as a withess at the trial of Thomas E. 


Mullen, the Eastern Airlines executive who wrote the. phony 


commitment letter. This letter, presented bj Randell to 


Natelli as a substitute for the rejected Pontiac "commit- 


‘ment" the night at Pandick Press, was the basis of includ- 


ing the Eastern "commitment" in the proxy statement. 


No real contradictions appezr, however, Since it 


had been brought out at Natelli's trial both that 


Natelli had, prior to that night at Pandick Press inti- 


mated that the Pontiac "commitment" would not be allowed 


and further that Natelli had heard about the Eastern "sale' 


prior to that night. Defendant builds a house o1 -ards 


which, under sharp scrutiny, falls. 


The government does not vouch for everything a 


witness it calls may volunteer, see Rule 607, Fed.R.Evid., 


and certainly did not vouch for Randell, whom it considcrec 


a hostile witness at the Mullen trial. The government 


further had no obligation to call Randell or any other 


witness at the Natelli trial. 


All this is immaterial, however, since 


"[Tijt must be remembered that ‘a defendant 
seeking, 2 new trial under any theory must 
satisfy the district court that the material 
asserted to be newly discovered is in fact 
such and could not with due diligence have 
been discovered before or at the latest, 

at triai.** Pl 


United States v. Stofsky, 527 -®.-2d 237,244 (2d Cir. 1975), 


auoting United States v. Costello, 255 F.2d 876, 879 


(2d Cir.), cert. denied, 357 U.S. 937 (1958). 


Natelli, when he took the stand at his trial, testi- 


£ 


fied that he had told Randell and others prior to the 


4 
LS 


night at Pandick Press that he would not allow the Pontiac 


' ~ 
"contract" and also that he had heerd about the Festern 
proposal sometime “right prior to" the night at Pandick. 

e 
Thess two facts, testified to by Natclli and others, 
‘os are the substanc? of the "newly discovered evidence." 
That Randell may have corroborated that testimony does 
ro not make the evidence newly discovered. Natelli was 
PI 
p present at some of the conversations with Randell. Fur- 


t ther, Natelli had the transcripts of the allocutions of 
Randell's and Kelly's (another codefendant) guilty pleas. 
Natelli argued on appeal - this prior to the Mullcn 


trial -- and in his petition for rehearing that the 


government deliberately chose not to call Randell, whose 


testimony would have exculpated him. The “evidence" is 


hardly newly discovered. 
While, as was his right, Randell refused to speak 


with defendants' counsel prior to trial, Natelli was 


still free to call him as a witness. He could also have 


interviewed ani called other codefendants who had pled 


guilty. He chose not to as a tagtical decision. Natelli 


has failed to meet his due diligence burden. See United 


' States v. Tramunti, 500 F.2d 1334, 1349 (2a Cir. 1974); 


Unit-d States v.Ruggiero, 472 F.2d 599, 604-05 (2d Cir.), 


' cert. denied, 412 U.S. 939 (1973); United States v. Brawer, 
: 367 F. Supp. 156, 174 (S.D.N.Y. 1973), aff'd, 496 F.2d 703 


~ 


(2d Cir. 1974). 


me 


Natelli's final point is that the government has 


farvled) to pre the falsity of the Eastern contract, an 


5 


>ssential element of the crime. This point has been 
argued and rejected a “thout eed by ‘the trial. court, 
the gury and: the Court of Appeals. From a review of the 
evidence in this area, the argument has not gained merit 
in the ‘ensugng montns:. . . 

For the foregoing reasons, defendant's motions 


denied. 


So Ordered. 
ae 
[inn AA 


October2Y, 1976. 


United States District Judge 


sake 


MULLEN 
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EXCERPTS FROM TRIAL TESTIMONY 


Government's Opening Statement _ 


[Page 2] 


THE COURT: Mr. Vizcarrondo, you may make 


an opening statement for the government. 


MR. VIZCARRONDO: Thank you, your Honor. 


May it please the Court, Mr. Kilsheimer, Mr. 


Kaplan, ladies and gentlemen of the jury: 
This is a case about bribery, bribery by 


sophisticated men in sophisticated ways for sophisticated 


purposes. 


The men, Cortes Randell, who was then president. 


of a large corporation named National Student Marketing — 
Corporation, Dennis Kelly, a vice-president of that sane 
corporatio: 


and the defendant, Thomas Mullen, who was 


then an executive for Eastern Airlines. 


The way in which the bribe was passed was not 


a simple and blunt payoff. It was not a situation where 


one person says to another person, "Ilere*'s some money. 


@o this for me." 


No, as I said, these were sophisticated men; 


men who knew the dangers of being too obvious, too open 


in their corruption. So, instea., the bribe took the form 


of a secret transfer of stock from Pandell to Mullen and 

later the cash-in of that stock for Mullen by Randoll in 
[Page 3] 

eojw 

the form of a phony investment by Randell in a phony 


company that Mullen had set up. 


4 The purpose for which the bribe was passed was 


5 


twofold. First, for Randell ané Kelly, Eastern Airlines 


6 || vas an important client to National Student Marketing 


7 Corporation and this gave them a friend at Eastern Airlines, 


8 a friend that would and did Jo favors for National Student 


3 Marxeting, Randell and Kelly, when National Student Market- 


ing needed the favors. 


For the moment, it gave him shares of stock 


“then worth ‘housands of dollars and later thousands of 


dollars $n cash. 

Now, as Judge Brieant has told you, my wei i 
Paul Vizcarrondo. I am an Assistant United States Attorney 
and I will be prosecuting this case for the government, 


I use the word “prosecutor” because this is a 


“ 


7 criminal case. ‘It is a very serious matter, 


It is a case that when you were sworn in as 


jurors you swore to try truly and fai-ly on the basis 


of the evidence presented to you during this trial, but 


what I say to you in my opening statement is not evidence. 


What Mr. Kilsheimer may say to you is not evidence, 


The only evidence in this case, the only 
evidence on which you are to decide this case is the 


{Page 4] 
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testimony of witnesses who sit and testify to you from that 


witness 


stand and documents and other exhibits that are 


entered into evidence, 


But because this evidence will. come to you in 
bits and pieces, what I can do in this opening statement 


is give you an outline and provide you wich a sort of 


roadmap so that as this evidence is related to you, you. 


can put the pieces together. 


Now, National Student Marketing was a company 


companies to what was called the student market, nigh school 


or colleye students. It was founded hy Cortes aindund. 


whom I have previously ‘mentioned to you. 


National Student Marketing hegan selling its 


stock to the public in 1968. It reported to the public 


that it was earning profits and the price of the stock 


was rising when the market began to rise. One of the 


clients of National Student Marketing, one of the compantes 


which National Student Marketing provided services and 


<a 


‘ 
that sold its own products and the products of other 1 
| 
i 


13 


from which National Student Marketing received income, 
received profits that it was reporting to the public, 
was Fastern Airlines, and the persion at Eastern Airlines 


who was responsible for National Student Marketing's 


| business was Thomas Mullen, 


‘Pace 5] 


| eojw te , 5 


Now, National student Marketing's eiecal year 
began on buationne Ist on’ enh on August 31st the follow- 
ing year. In other words, on August 3lst of each year. 
Wational Student Marketing reported its earnings, reported 
its financial poner ee ome to the public as of that year, 

as of August 31, 1969 and the year preceding, excuse me, 
August 3lst of aie iia for the year preceding. 

For 1968 National Student Marketing reported 
profits to the public and the stock began to rise. After 
that Cortes Randell, the president. of Nations’ student 
Marketing, began giving predictions that the company's 
profits and would report ta the following year would 

. triple. 

the market pxtion of the stock continued to rise 
and National. Student Marketing, Cortes Randell, began 
buying other companies, outside companies, and adding them 
to National Student Marketing and the way that he went. 


pay, the way that the company would pay for these outside 


24) 


companies by National Student Marketing was usually and 
Substantially in large part by paying the owners of these 
companies National Student Marketing's own stock. 

In August of 1969 National . a. * Marketing's 
accountants, the firm of Peat, Marwick & M.ichell, were 


preparing a financlal statement that would show National 


[Fage 6] 


eojw 6 


Student Marketing's financial condition as of May 31, 


1969. That was called a nine-month or three-quarter year 


- 


statement because it showed the financial condition of the 


company three-quarters into the year that was to end on 


August 31, 1969, 
This iine-month financial statement, this 


financial statement as of hay 31, 1969, was to be reported 


to National Student Marketing sharcholders in a statement 


that National Student Marketing was giving to the share- 


holders when it was asking the shareholders for its votes 


for certain actions that the company, that Randell and 


the board of directors, wanted to do. - 
This nine-month financial statement was also 
shown to the public and it was also to be shown to 


various compantes that National Student Marketing was then 


in the process of negotiating to buy. 


The statement was supposed to show that for 


the first nine months of the year, as of Ma, 31, 1969, 


National Student Marketing had made profits of about $700,900 


Nowever, just before that statement was finally prepared 


by the accountants, the accountants told Randell and told 


the company that they woula have to disallow a contract 


that National Student Marketing had previour_y submitted 


to them as income, a contract with Pontiac Motor Company that 
[vage 7) 
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in fact, Randell and Kelly had faked; that Randell and 


Kelly hadmanufactured to show to the accountants ané to 


make ‘se accountants believe that National Student 


Marketin was to receive a substantial amount of incon? 


from Pentiac Mc’ or Division, . ‘ 


‘But these fake documents that Randell had 


given the accountants, even they were not good enough 


because the accountants felt that they did not constitute 


| a firm enough contract. 


The accountants told Randell that they would 
have to strike out the income from Pontiac from this nine- 
tos : 
month financial statement that they were preparing and 
this would have knocked out about tvo-thirds of the 
income that Natio, al Student Marketing ‘as going to report 


to the public. 


Randell was desparate to replace this income.. 
So he went to Nennis Kelly and told him the problem and 


Kelly told Randell that in May of 1969 National Student 


Marketing had presented te Thomas Mullen at Eastern 


Airlines a proposal for a program tiat Hational Student 
Marketing proposed to do for Rastern Airlines in the 
year 1970 and which would cost Eastern Airlines over 


$600,000 if Fastern Airlines accepted it, 


Kelly told Randell that Mnllen had stated that 


{Page 8} 
| cojw 


he wanted to do it, but at that time there was no contract. 


There was no commitment from Fastern Airlines to accept . 


this program to spend this money with National Student 


Marketing in the coming year. 
In fact, Mvllen had no authority to commit 
Eastern Airlines to spend this amount of money in the. 
coming year, but the timing of this proposal was ripe for 
, Randell’s and Kelly’s purposes because the proposal had 


been made to Eastern Airlines in May of 1969 and if it had 


been accepted then, it would have been income that National 


Aate of the nine-month statement. 


| 
Student Marketing had obtained before May 31, 1969, the. _ | 


Also, th> amount of the proposal was ripe -| 


— ie so 


bocause the amount of the profit that National Student 
Marketing would have earned, if Fasterr Airlines had 
accepted the program, would have been enough to offset 


the Pontiac contract that National Student Marketing's 


accountants had disallowed, 


seek a commitment Yetter from him for Rastern Airlines 
to spend $869,000 with National Student Marketing in 1970, 


Kelly went and short order cime hack, caine 
hack with a letter from Mullen cominitting Eastern as of 


i] 
So Randell told Kelly to ga to Nullen anda | 
| 


May 14, 1969 to do $820,000 worth of business with National 


tage 9] 
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Student Marketing in 1970, a letter that Mullen had no 


authority to send. 


In return for this letter, in return for this 
iki favor that Mullen had dine for paninia need Kelly, | 
Randell signed } napaeahe ated letter that stated that 
this so-celled contract, that this scoil tiaiilal Weigel praca’ 
Airlines could he cancelled by the end of the spttaie lata | 
thirty days notice and this Side letter was eine back to 


Mullen. 


The letter that Mullen had given to National 
‘ | 


Student Marketing conmitting Eastern Airlines to do $320,000. 


worth of business was the» given by Randell and Kelly to 


the accountants. 


od ae tee 


2AN 


The accountants accepted it and when the May 


31, 196% financial statement was issued, National Student 


Marketing reported earnings of $790,000. 


A few weeks after that Kelly came to Randell 
and told hin Mullen needs some money. Can you give him 
some shares in National Student Marketing stock? 
| Randell, not one to forget someone who does him 
a favor said sure. He took one of his certificates of 
stock for several thousand shares of Nationa? Student 

“Marketing stock then worth thousands of dollars and 
endorsed the back of it and gave it to Nennis Kelly to 
‘Page 10) | i 
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give to Mullen. 


In this way thousands of shares of National 


Student. Mari-eting stock worth thousands of dollars were 


funneled to Thomas Mullen whilehe was employed at Eastern 


Airlines. nee 


iweb 


Mullen’s favor to National Student eeenensul tes! 
aint cai sharks if aa ae ai a 
In October of 1969 National ceahant Marketing's 
| accountants were preparing still another financial atate-" 
nent. This was the year end stltewsnts This was the 
Ninth) sale ace to show the company's financial condition 


after a whole year which had ended August 31, 1965. 


In preparing this statement the accountants 
sent a letter to Mullen at Fastern Airlines aetna him ea 
confirm that Eastern Raevvinas tan a contract with National 
ceca’ Naehetae to do $834,000 worth of business with 
National Student Marketing in 1970. 


Mullen sent back-.a letter to the accountants 


confirming this. 


When the August 31, 1966 year end financial 
tatement was prepared, it included this contract with 


Eastern Airlines. Again, this letter that Mullen sent 


to Nation.i Student Marketing's accountants was a letter 


he had no authority to send, 


. Page 11 ] 
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‘able to sell the stock that you 


eojw EL 


Mullen at the end of that year, at the end of 


1969, formed his ovm company. In Januar of 1970 


Kelly again came to Randell and said, Mullen hasn't been 


gave him. Will you cash 
tt in fox win? Will you buy it eens 

bakin Suk being a man oe remembers 
favors, said, sure, but ft cannot give him vin full souiaes 


of it now. I can only give him $25,000 now. 


So Mullen came to Randell's office and 


Randell gave him a check for $25,000 and Mullen told 


Randelt he would give him back the stock certificate 


when Randell finished paying for it. 


247 


Mullen, however, even then knew thac lie had 
to cover his tracks, knew that he had to cover this 
payment, knew that he had to hide this bribe’ 

eis he told Randell when he filled out the: . 


check not to make it ont to Thomas Mullan, make it out 


—e 
Ce 


to Rack Ray Properties, Ine. 

Rack Ray Properties, ioc, a phony company 
that had no assets and did no business that Mullen had 
set up. That very day Mullen went to hie eae opened 
up an account for Back Ray Properties, Ince., deposited 
the check in there and within days withdrew the hulk 


of the $25,900 and put ft fn his own personal checking 


| 
| 
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account and then into his pocket. 


In this way Siti hopea ‘to cover up thie: 


bribe. To make ‘it seein like it was an investment rather 


than what it really was, a payoff or a bribe that Randell 


+ 


‘had passed him. 


Mullen’s plans to cash in the remainder of 
the stock ended hecause shortly thereafter the value of 


the stock began to plummet and the United 


States Securities 


and Exchange Commission began an inv -igation of the 


affairs of National Student ery ees Corporation, hut 


Mullen’s 


' a No 
. . . . Sr RCRA eR Sa 
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covering up of this bribe didn’t end there. 


In November of 1976 Nullen was called to 


testify before the Securities and fxchange Cormission. 


The day before he testified he went to Randell’s office 
and returned to him the stock that Randell had given him 
more than a year before, stock that was now worth a 
fraction of what it had been worth when Randell had given 
it to him. 

Mullen didn't stop covering his tracks even 
there. About three vears later he wes called to teatify 
he fore a federal grand jury and there he was aliiails aid 


you ever receive anything of value from Cortea Randall and 


Mullen dented it even though he had recatved this satock 


worth at the tline thousands of dollara and sven though ha 


had received a $25,000 check from Cortes. Randell. 


I told you this was a sophisticated plan 


by sophisticated men and indeed it was. When you 100k 


at the evidence when we present it to you and when you 


look at it with your common sense you will really see. 
this is basically a very simple cose. It is simply a 
case of a man, Cortes Randell, who passed a bribe to 


another man, Thomas Mullen, so that Mullen woule@ use his 


influence and his position at Fastern Airlines favorably 


for National Student Marketing Corporation, 


oti 


I urge you as you sit here as jurors on this 
4 i : J 


case, as you consider the evidence, use your common 


TESTIMONY OF CORTES W. RANDELL 
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CceRVE SS. . Wiis RAWDOSE Ew w-s called 


as a witness by the Government, being first duly 


sworn, testificd as follows: 


MR. VIZCARRONDO: Nay I inguire? 


THE COURT: You may examine, Mr. Vizcarrondo. 
DIRECT EXAMINATION 


BY MR. VIZCARRONDO: 


Q 


Mr. Randell, tnis is a large courtroom and 
voices don*t carry particularly well here so can you try 


to remember to keep your voice up so that the last juror 
in the jury box can hear you, | 

A : will try, yes. 
Q 


Mr. Randell, are you familiar with a company 


named National Student Marketing Corporation? 
A Yes, I am. 


Q Were you ever associated with it? 


A Yes. I was its president and director from. 


about 1964 through 1970. 
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Q I show you what has been marked Government 


Exhibit 1 for identification, 


Can you identify that? 


x Yes. Tnis is our proxy statement which we 


issued in 1969. 


Q When in 1969? 
A Well, let*s see, it was issued in about the 


first week in October, it was sent to the sharcholders in 
| 
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erder to try and solicit their proxies to vote for the 


mergers which we were then anticipating, their proxies, 


a statement which gives us the right to vote their shares 


in favor of these mergers. 


Q iI refer your attention to page 21 of Government 


Exhibit 1 for identification, which adi been marked Govern- 
ment Exhibit 1-A for identification. | 
Can you identify that page? 

A Yes, this is the statement it iepbiaiin Sine the 
years ended 1964 through "68 1d also for_the inn wanlinds 
‘of '68 and ‘69. . | 

‘ What is the statement of earnings for the iin: 


monchs ended May 31, 1969? 


It is $702,000. 


Q What did that financial statement represent? 


A I don't follow your question? What did it 


represent, you mean what did the figure -- 


Q What did that statement represent, what did it 


purport to show? 


A It purported to show the income for the first 


three-quarters of National Student Marketing from all 


sources from the companies that we had acquired, from fixed 
’ 


fee and per inquiry income, 


Q Is that the first three-quarters of the year 
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that was to end on August: 31, 1969? 
A That was to end on May 2, 
Q What was the year to end? 


A 


The year to end was August 3lst. This 702,000 


was for the May 3lst period, which was the: nine month 
period, 


Q It wa; the first three-quarters of that year, 


is that correct? 
A That's right. - 
MR. VIZCARRONDO: ‘The government offers 


Exhibit 1 for identification into evidence.* Sear. 


MR. KILSHEIMER: No. objection, 


THE COURT: It will be received in evidence. 


MR. KILSHEIMER: Just 1-A is being offered, 


your Honor. 


THE COURT: That is what I understood. 
(Government Exhibit 1-A received 


in evidence) . 


Q Mr. Randell, was Government Exhibit 1-A sent 


to the shareholders of National Student Marketing? 
‘A ' Yes. 


Q That is the financial statement you have 


described? 


A 
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Q wee it shown to various of the companies that | 
you were Nitibhebtes to idcinaus 

A Yes. 

Q | When was ‘that financial statement noe the 


year ending May 31, 1969 finally prepared? 


A It was prepared about in the middle of Saguer. 


Q Who prepared it? 


A it was prepared by the auditing fimn of National 


Student Marketing called Peat, Marwick 5 Mitchell. It 


is a large public accounting firm. Some of their personnel 


flew up to New York and Tony waeetit, Joe Scansaroli and 
‘some others worked on it. 

Q Mr. Randell, did there come a time prior to the 
final preparation of that May 31, 1969, financial statement, 
when you gave National Student Marketing accountants a 
commitment letter from Eastern Airlines or National Student 
Marketing gave it to Eastern? 

THE COURT: Let's separate the question unless 


you are reframing it. 


Q 


Did there come a time prior to when the account~ 
ants finally prepared that financial statement, which is- 
Government Exhibit 1-A, when National Student Marketing 


gave to its accountants a comnitment letter from Eastern 
Airl).nes? 
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A Yes, ee did. 
THE COURT: Who gave? 
THE WITNESS: Well, ie eae insite Kelly, but 
Y was present when it sins given. 
THE count: ge right. - 
Q Was Eastern Airlines.a client of National 
Student Marketing Corporation? 
A Yes. 


Q _- For how long his it been a client of National 
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Student Marketing prior to the preparation of that 


statement? 


A I believe it was a year and a half, maybe two 


years, something like that. 


Q . Who in National Student Marketing was primarily 
responsible for the Eastern Airlines account? 
A t believe it was Robert Bushnell. 


Q Who is Robert Bushnell? 


A Ne was a vice-president of National Student 


Marketing and he handled large accounts for us. 


Q Who at Eastern Airlines did National Student 


Marketing primarily deal with? 


A Thomas Mullen, 


Q Do you see Thomas Mullen in the courtroom? 
- 7 
A Tes, 3 dea. 
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Q Would you point him out. 


A He is the center gentleman Sitting at this. 


table here, 


MR. VIZCARRONDO: May the record so reflect. 


THE CouRT: The record will so indicate, © 


Q Mr. Randell, what were the circumstances that 
led up to National Student Marketing giving its accountants 


this commitment letter from Eastern Airlines? 


MR. KILSHEIMER: I object to that, your Honor. 


THE COURT: Sustained. 


Well, we -- 


THE COURT: No, you cen't answer it. I have . 


sustained an objection to the form of the question. 
THE WITNESS: I am 


sorry. 


Q Prior to the tim. that Nati Student Marketing 


gave this Fastern Airlines commitment letter, nad National 
Student Marketing given another contract to its accountants 
for whales to book? 

A Yes, we did, 

Q What was that contract? 

A 


It was with Pontiac Motor Car Company, a 


Division of Pontiac and General Motors, 


Q Whea had you submitted this contract to your 


accountants? 
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A That contract was submitted in late April of 


Was it a genuine contract? 
MR. KILSHEIMER: Objection. 


Q what form did you submit this contract to your 


accountants? 


8 | A It was a letter which had been submitted. ‘The 


problem with the letter was that it had come in -- 


MR. KILSHEIMER: I object to this witness going 


off without a question pending. 


THE CGURT: I don't know whether there is a 


question pending now or not, but he may be asked whether 


the contract was actually signed by ar’ officer of Pontiac 


Division of General Motor:,. 


Frame another question, please. 


Q 


Mr. Randell, where did National student necarees | 


obtain this letter from Pontiac that A gave to its account- 


ants? 


A The letter -- a letter crune in from Jim Graham 


from Pontiac. 


Q Who is Juan, ‘ham? 


A Ne was the vice-president of marketing of the 


Pontiac Motor Car Division and when the letter came in the 


} letter said that we are considering -- 
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MR. KILSHEIMER: Objection. 
THE COURT: I will permit him to answer. 


Frame another question. 


Q What happened when the letter came in?’ 


21 


22 


25 
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objections when necessary. 


 WGeter.. 


A -We read the letter “— the letter said are ao 
MR. KILSHEIMER: I object. 
UR. VIZCARRONDO: — It is not being “en for 
the ee what it said. ib | 
‘one COURT: = ‘ttm the problem is there should 
be simple direct questions which call for wiuphe dikes. 
melanie as to permit _ fount and jury Ke follow the 


testimony and so as to permit counsel to raise proper 


So the basic point of beginning was about this’ 


fhe may say what he did with peerebe ee ee 
letter. If he forved the letter he can tell us that. 
ae another question. 
Q a Randell, what did you do with this letter 


when it came in? 


nN When the letter came in, we read it and it 


said, we are considering -- 


Q What did you do with the tetter when it came 


in after you read it? 


Cow 2 400% ' Randell - direct 


A We -- another sheet was typed altering ong 


paragraph of the letier and the alteration said, insteéa 


of we are considering doing programs, it Says we are 
planning to do certain programs and then that paragraph 
was xeroxed on the main letter and the - xerox letter was 


submitted to the accountants, ° 


Who xexoned this letter? 


_ Myself and Dennis Kelly helpea for a short while 


z 


Now, directing your attention to > August of 


1969 -- first of all, who is Dennis Kelly? 

r Ne was the vice- pres ident of National Student 
Marketing and also worked on big accounts. 

Q Directing your attention to August of “os 


what ha appened to this Pontiac commitment at that time? 


A We knew from the policy of the accountants that 


since no activity haa come in on that letter, during this 


time Jim Graham had saia that we were going to be getting 


the funding for this contract. 


Q Mr. Randell, what happened to the Pontiac matter? 


A The accountants said that unless activity naa 
occurred, we were going to have to write that contract 
off and so we were aware that as of the May 31st figures, 


We were going to have to write that off, 
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Q Did your accountants tell you they were 


going to disallow this Pontiac contract? 


THE COURT: Who told him, not his accountants? 


A Tony Natelli. We was the partner in charge. 
“@Q ° When did he do that? 


A I then asked the account executives if any of 


them knew of other contracts which were pending which we 
could put on our books and Dennis Kelly said that -- 


MR. KILSHEIMER: I object to what Dennis Kelly 


said. 


MR. VIZCARRONDO: Your Honor, this is a conver- 


sation between co-conspirators. 


THE COURT: We don't know Lf it fs or not yet. 


I will take it subject to connection, { will reserve 


your motion to strike it out. ee 


A Well, I am not sure how to answer it because 


the next thing that happened -- 


Q that did Dennis Kelly say to you? 


A We said he had been workingon a contract with 


FRastern for a number of months and he felt as thought it 


was at the point that he could get a commitment lotter 


on that. He didn't know, but he would see if he could, 


THE COURT: Before IT will taka any evidence 


as to conversations, I would like you to {ix the time and 
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place and who Was present with respect to this conversation 
last given. The time sil op Sct who was there. 

| MR. VIZCARRONDO: ici your Honor. 

Q When did this conversation ake place? 

A It took place around the widow week of 
August of 1969. , 

i i Where did it take place? _ 

A ee my offices. : 

Q Who was present? 


i 


Well, I don*t remember anyone else being 


present other than Dennis Kelly. 
Q Dia Kelly say anything wee to you? 
A Yes, he said that Bob had been ened a“ 
— fom tex a number of months. 
Q Bob who? 
A Bob Bushnell. 


cs And Tom who? 


A. Tom Mullen and at that time, as I recollect, 
Eastern was our biggest client the previous year and for 


the coming year they had been working two or three months 


on a large program. 


THE COURT: This is what he said to you in 


this conversation? 


THE WITHESS: No. this is just knowledge which 
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I had. 


THE COURT: Please listen to the question. . 


What did Kelly say to you? 
A Kelly said that he would ask Tom Mullen if he 


could have a commitment letter. 


Q Up to that time did you know of any comnitment 


from Eastern Airlines to spend money with National Student 


Marketing in 1970? 


A I knew that the proposal had been submitted << 


Q 
A Well, I knew that Mr. Mullen had approved. -- , 


Ps 
Did you know of any commitment from them? - 1 : 


THE COURT: Wo, I would like you to just 
answer the questions when you can fairly do so simply 
yes or no. Listen carefully.to the questions and try to 


answer then. 


' If you cannot answer it that way, then you may 


go into an explanation. 


Please frame the question again, Mr. Vizcarrondo,. 


Q Mr. Randell, at the time you had this newenbiae: 
tion wi “) Dennis Kelly or prior to that, did you know of 
mrs commitment from Eastern Airlines to spend $300,000 
with inicthinnait Student Marketing in 1970? 


A No, other than what -- 


Q Did you know? Ja your answer no? 
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THE COURT: We can modify his answer. . If the 


answer no is not a truthful or complete answer. Don'*t 


volunteer information. 
' Go ahead. 


A No, other than, as IL know, other than the 


fact that Mr. Mullen had agreed to the program, but that 


is all. That is all that I Krew. That Mr. Mullen haa 


agreed to go aheaa with ‘the program back in May. 
Q Who told you this? 


A Kelly had told me this a couple of months 


previously or Bob, one or the other, Bob Bushnell or 


Nennis Kelly. 


Q 


Were you aware of any commitment of Eastern 


Airline at that time? 


A No. 


of this prograin that had been proposed to Eastern Airlines? 


A Yes. 


MR. KILSHEIMER: I iad tial to this, your Honor. 


THE COURT: Sustained. Strike out the answer. 


The jury will disregard it. 


Q What happened after you had this conversation 
with Kelly? 


A 


Q Was there neg iinportant about the timing. ; 


Kelly came back and sala that he could get a 
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commitment letter. 


Q When did Kelly say this to you? 


on wees eee ewe ome 


What did you have this second conversation with 


4 


A Just 


¢ 


the very next day so it would be, again, 


the second week in August. 


cnsecs ag steed SeedPeer BS “s 
+ ee ee 
— ee 


Where dia this sidncsucieanee take place? 

In my offices. 

Was anyone else present? 

I don't tities L¢, nox 
Q What did Kelly say to you? . 
A Kelly just said that he could get a commitment 
letter and would do so. | 

Q What happened next?. 


A 


He brought one into iny cffices and again just 


within the same day or the next day. 


Q Was anyone else present? 
A X don't believe so, no. 


Q Mr. Randell, I show you what has been marked 
Governinent Exhibit 2 for identification. 

Can you identify that? 

Yes. 


What is it? 


This was the comoitment letter that Dennis Kelly 
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2 Sieceaits in. 
x 3 | Q When did he bring it in? 
et 4 ? A He brought it in t believe on oe dbtink the 
: 5 date of the letter, August 14th. 
6 | Q aes... brought it into you at your of fice? : : 
4 7 A - Yes. | 
8 Q Did he tell you where he got this Seana from? 
° A 7 Yes, out recollect he did. Me said he got 
10 it Sicwis Whales Mullen. ° 
1 : MR. VIZCARRONDO: ” The government offers 
12 hheiaseieds Exhibit 2 i Nilintbik 8 0 ltt into evidence. 
13 MR. KILSHEINER: ‘Your Honor, Sei no objection 
14 to the pbbiintes of the letter. I do notice there is some 
1S kind of a number ae is not a part of the 
16 original document. 
"7 This being a xerox copy and I don't object to 
18 a xerox copy, rr don't believe the number has any | 
19 relationship to this case. 
2 | MR. VIZCARRONDO: ‘That is icepbeek. your Honor, 
21 it doesn't. | 
22 TUE COURT: Nand {it to the clerk. 
3 os Is it agreeable that the jury be instructed 
2A that the number {5 not a part of the exhibit? 
25 


MR. KILSUETMER; That is sattafactory to ima, 


2b6b 
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THE COURT: MNeinbers of the jury, this Exhibit 
-2 has been received in evidence and in the upper right- 


hand corner there is a number. ‘hat number apparently 


was not on the original letter on August 14, 1969 ‘and you 


are to disreyard it. 
Received in cvidence. 


(Governinent Exhibit 2 received in 


- 


evidence) 
MR. VIZCARRONDO: May I read Government. 
Exhibit 2 to the jury? 
YHE COURT: All right. 
(Mr. Vizcarrondo read froin Ciaineenaicwks a 

Evyhibit 2 in evidence to the jury) 

Q “ee Randell, to your knowledge did Robert 
Bushnell play any part in obtaining Government Exhibit 2? 

A Not to my knotedens nie sir. 

Q To vin Nene was there any kind of 
commitment from Thomas Mullen or Eastern Airlines, oral 
or written, to spend $220,000 with National Student 
Marketing cevaieietan in entntence na of May 14, 1969? 


A Would you rephrase the question or reword it, 


please, I am sorry. 


Q To your knovledge wan there any comnitinent, 


Oral or written, from Thomann Mullen or Eastern Alrlines te 
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spend $820,000 with National Student Marketing Corporation 
in existence as of May 14, 1960? 


A Not from Eastern. Tom said. that he wanted to 


do the prograin, but other than he, I knew of no commitment 
from anybody else, no. 


Q I show you what has been marked Government. 


Rxhibit 3 for identification. Hee , 
Can you identify that? 
Yes. This letter wee wiven to me -= 
By enn | 
By Nennis Kelly. 
Q wan | 
A's Ate the same 


time he gave ine the commitment 


letter. 


Q Was that in your of fica? 


a. . Fess 


Q By the commitment letter you are referring to 


Covernment Exhibit 2? 
A Yes, 


Q What did Kelly say to you when he gave yer 


Government Exhibit 3 for identification? 


A Ne said that I had to sign thia ona in order 


for us to get the other comnaltment lottor, 


. 


Q Did you do anything? 


Randell - direct 


Yes, I signed it and gave both letters back 


to Dennis. 
s 


MR. VIZCARRONDO: The government offers 
Exhibit 3 for identification into evidence, 


MR. KILSHEIMER: No objection. 


THE COURT: It will be received in evidence. 


‘(Government's Exhibit 3 received in 


evidence) 


NR. VIZCARRONDO: May I read it to the jury, 


your Honor? 
THE COURT: Yes. 


(Mr. Vizearrondo read from Government's 


nyhibit 3 in evidence to the jury) 
Q Mr. Randell, what was done with Government 


Exhibit 2 then? 


A I believe Nennis included it in a packaye which 


he gave to Tony Natelli or people at Peat, Marwich & 


Mitchell at the time they were preparing the May ving 
figures. 
Q- Were you present when the ) ackage was given to 
Natelli? 
A Yes, I was. 


Q About how long after that wan the May 31, 


financial statement Finally prepared? 


Randell eee 
It was completed about a week later. 
Q , Did there come a time after that when you had 
a discussion with Dennis Kelly about Thoinas Mullen? 
a “Yes. 


Q when was this? 


weeks later Dennis said -- 


About how many weeks, do you recall? 


Three or four weeks later. 


Where did this conversation take place? 


In my office. . nae Rn 
Was anyone else present? 
I don't recall it, no. 

Q What did Kelly say to you and what dia you 


say to him? 


A Dennis said that 'Yhomas was interested: in atarted 


a sports program or sports business and would I be willing 
to give some shares and to help him get the thing started 


and I said that I would and I ordered up some shares, 


I don’t remember the number. It wos a few thousand nharea, |: 


and gave them to Dennis, 


Q When did you give this te Kelly? 


A It was about the same time as I heat recall, 


three or four weeks aftor this ovent so it would he roughly 


the middle of September La my Lent guena. 


12 


13 


TESTIMONY OF JAMES V. CAMMISA, JR. 
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JANES v. CANA EBA, F&F :Bi¢ Caled ac 


a witness on behalf of the Gaverninent, having first 


Leen duly sworn, was examined and testified ag 


follows: 
DIRECT EZXAAINATION . 
BY MR. VIZCARRONDO: 


Q Mr. Cammisa, Ly whom are you cmployed? 
A Until last Priday I way vice-president of 


marketing with Econo-Car Internationa) in Daytona Heach, 


QO Where are you employed now? 


A I*m unemployed at the present time, 


Q 


Were you ever employed hy Eastern Air! ‘nes? 


A Yes, i was from Noven.er of 1967 through 


October of 1972, 
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Q What job did you hold wile you were at Eastern 


Airlines? in Be an ROE cart . | 

A aubton that five-year period T held several jobs 
and they included director i lacing tagcat dircctor of 
advertising and merchandising, director of marketing, planning 


and advertising. 


re) What were your duties? 


A In the first job I was responsible for a group 


charged with planning marketing and werchandising programs 


for the airlines’ different marketing segments. 


Q And thereafter? 


A Thereafter I took on broader responsibillty in 


planning advertising campaigns and additional marketing 


programs, 


Q Do you know a man nained mas Mullen? . 


A Yes, I do, sir, 


Do you sce him in the courtroom today? 


Yes, 


Point him out, 


HR. VIZCARRONDO: May the record identify that 
witness has identif! d the defendant. 


THI COURT: Where is the man you are pointing 


MAR, KELSURINER: le La conceded, 
{ page 
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THE COURT: It is conceded this witness knows 
Me. Mullen, 
BY Me. VIZCARRONDO: 


Q When did you mect Thomas Mullen? 


a7 


10 


Dp 


1 


A I met hiin when I was Cirst employed at Fastern 
in November of 1967. Ne was an ciployeg at tastern and 
assigned to the group that I ‘ieee take over Painabinkibey 
for. 


Q 


While you were at FRastern was he under you super 


vision? 


A For most of the time I was. there, yes. From time’ 
to time’, as I recall, he was assiyned to other projects 
under the supervision of other people, but for the bulk 


of the time he was working directly under ine. 


Q What was Mr. Mullen*s job? 
A MWe was manager of special markets. - 
Q Wis normal duties in that position were under 


your supervision? 
A that's correct. 


Q Mr. Cammisa, while you were at Kastern, were you 


familiar with a company named National Student Marketing 


Corporation? ~~ Ee : 
A Ves, ‘sir. 
4) What was Notional Student Narking Corporation? 
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A HWational Student Marketing was one of the - 


suppliers. who provided promotional services to Eastern 
pp I . 


Airlines and their specialty was marketing to the youth 
segmnt of the market. . ae ; 


Q 


Who at Eastern Airlines was primarily vesponsilibe 
for dealing wie aban’ Studeet Marketing? | | 
A ; Thomas —ee 
| Q Nr. Cammisa, at usieats what stale ack iad year is. 
atekgecbl budget for the coming year approved? 


A It varcicd from year to year, but under normal 


circumstances it occurred in the last quarter of the year 


auring the pertod October, November through as late as 


January of the next -year. 


Q When would it be finally approved? 
A Normally in December, -—-—— 
Q 


While you were at Fastern, was it ever approved’ | 


earlicr than that? 


‘ To the best of my recollection, no, 

Q Did you iden, Buisman. without getting hiyher- 
approval in the company, to commit Eastern to contracts for 
a year in which the budget had not heen approved? 

A io, Siz. 


Did Thomas Mullen? 


oS, SLe. 


BEST GOPY AVAILABLE 
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Q I show you Government's Exhibit 2 in evidence 


a letter from Thomas E. Mullen, Manager of Special Markets, 


to Robert C. Bushnell, National Student Marketing Corporation 


dated August 14, 1969. 


Nid you ever see that letter while yor were at 


Eastern Airlies? 


A Y don't recall seeing this letter. 


QO Nid Thomas Mullen have authority to send that 
Letter without getting higher approval in the company? 


A “a SIL 
Q Did you have authority? . 
PAN No, Six. 
Q tlow, would the usual practice at Mastern have 
been for ‘thomas Mullen to have sent you a copy of that 
Letter? 
| A Yes, sir. 
Q | Was it the usual practice at Eastern Airlines 


that letters stated to who copies had been sent? 

A Pardon me? 

Q Was it the usual practice at “astern Airlines 
that letters stated at the bottom to gi copies of the 
letter had been sent? 

A phat wawid he correct, 


Noes that letter indicate that a copy was sent 
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colx 
to you? 


A 10 Copies are indicated on this letter. 


Q I show you Government Mxhibit 3 in evidence, a 


letter to Mr. Thomas F. Mullen of Fastern Airlincs from 


Cortes Randell, President, National Student Marketing, 


dated August 14, 1969. 


Did you ever see that letter while ‘you were at 


Fastern Airlines? 


A I don't recall seeing this letter. 


Q Would it have been the usual practice for Thomas 


Mullen to have shown you a copy of that letter if he received 


Ley? 
MR. KILSHEIMER: Objection, 
THE COURT: Sustained, 


Q Nid Thomas Mullen have the authority to send 


Covernment Exhibit 2 in exchange for receiving Government 


Exhibit 3? 


MR. KILSHE CHER: Objection, 


THE COURT: He's asking him about actual authority, 


I assume and I will permit that if it is understood that the 


question is limited to actual authority and not apparent 


authority. 


MR. KILSUELMER: Pr o& the witness hag already 


said that Mr. Mullen would not have suthority to write 


' 
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‘Exhibit 2. 


THE COURT: Maybe he already said it. I think 


this question may be slightly different and I will allow it 


to be asked, 


A Would you re»vhrase the question? 


Q 


Did Thomas Mullen have ‘authority to send Government 


Exhibit-2 in exchange for receiving Government Fxhibit 3? 


A Ha, Sir. 


Q 


Did you have such authority? 


Ho; sary 


Without getting higher appraval in the company?. 


A Ho, Sxx. 


Q I show you Government Exhibit 7A and 7B in 


evidence. Did you ever see that while you’ were at Eastern 


Airlines? 


A I don't recall seeing thicz. 


Q 


bid Thomas Mullen have authority to send 


Government Exhibit 7A and 728 withont getting higher approval? 


A No, sir. 
8) Nid you havesuch authority? 


A Ho, aif. 


“3 Q 


Who was it who did respond to accountants* 
“A | inquiries at Nastern? 


25 


JHE WITNESS s Y dontt know who would, 


Wasnt 2. the usial practice at Eastern to comuit | 


to an advertising budget approximately three or three-and-a- 


half percent ofthe revenue generated hy each market, 


A That would be a normal figure, two or three 


percent. 


Q So that Lf the youth market contribut 


925,000,900 worth of fares to Eastern*s revenues, a seven 


or eight hundred thousand dollar advertising budget in that 
area was not unrealistic, was it? 


A Well, all other things being equal, but there a 


other variables. 


Q I understand, but that Is in the realm of what 


Rastern would have committed to that type of advertising 


| budget? 


’ Cammisa —- Cross- 


i 
‘ 


It's within the realm of possibility, yes. 
considerably before you, had he not? 


‘ 
} 
‘ 
i 
: 
, 
q 


That's correct, sir. 


lle was there something like 15 or 16 ycars? 


At the time you came to Eastern, Tom Mullen had ~. | 
t 


nr I don't know exactly how long, but a considerable 


period of time. 


Q He had worked fairly independently in the areas 


that were assigned to him, did he not? 


A What particular areas? 


Q Take sports, the golf program of Fastern, did not 


Tom Mullen work fairly independently in that area? 


nr That's correct. 


And he made comnitments of substantial suns of 


Q 


money on behalf of Eastern for the golf program, did he not? 


A is this prior) to my being there or after? 


While you were there, 


The golf program, that’s correct. 
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Q Mr. Cammisa, Governinent's Exhibit 2 is dated 


Now, that was approximately six inonths 


August 14, 1969. 


before ‘the budget for 1970 would have heen approved; is that 


correct? 
A+ Prats correct, 
Q It utates in the first paragraph, "This is to 
ipave 139) 


eolk Cammisa —- Redirect 


confirm our verbal commitment given to you on May 14, 1969. 


You will accept and utilize during the fiscal year of 2379 


| 
| 


an amount of not less than $220,000 for Nationa) tudent 


Marketing Services." 


Now, while you were at Eastern dia you ever see 


anyone else ever send out a letter six months before the 


tinal budget was approved commiting Kastern to an 


eypenditure of $800,000 for the coming year? * 


MR. KILSHEIMER: Objection, 
THE COURT: I will allow that question. 


A A commitment this far in advance would be unusual 


unless there were other cireumstances associated with it. 


Q 


Wouid those circumstances have entailed getting 


the approval of those in higher authority in the company than 


Mr. Mullen had? 


A 


: 
| 


Would you repeat that again? 


Q And would those circumstances have’ included 


yetting approval from persons higher up in the company with 


higher authority than Mr. Mullen had? 


A It would have included that, 


Q While you were at Fantern, you never saw any other 


letter like thac? 


ES A A SS 
- , 


WR. KILSUETMER: Objoetion, 


THI COULT: lo already suatained the objeetion te 


250 
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that broad a question, but I think the witness has testified. 


Does the same thing apply to an oral commitment? 


THE WITNESS: 


I don't understand, your Nonor. 


THE COURT: Did yourself or persons working for 
you or under your supervision have the power to make an oral 


commitment to a supplier of services? 


THE WITNESS: It depended on the magnitude and 


the timing, but verbal comnitments could be made, 


Q Would Thomas Mullen have had authority to make mae 


verbal commitinent for $800,000 six months before the budget 
was approved without getting higher authority? 


A That seems like a substantial amount of inoney 


and a lony period of time, 


Q What is the answor? 


A No. 


‘ MAURICE KELLEY 
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Q Mr. Kelley, did you have authority, without 


getting prior approval of the company, to commit FRastern 


Airlines to contracts for a year for which the budyet had 


not yet heen approved? 
A No. 
2) Did Thomas Mullen? 
No, 


THE COURT: To whom aid you report, Mr. Kelley? 


THE WITNESS: LI reported to the vice-president of 


marketing, Thomas McFadden, 
THE COURT: ‘To whom did he report, if you know? 


THE WITNESS: 


pe 


Ne reported to the president. 


THE COURT: Who was the president at that time? 


WITNESS: Arthur Lewis, I believe. Mr. Lewis 


left sometime in that time frame, l'm not sure when. 


BY MR. VIZCARRONDOs 
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Kelley - Direct - 


Q I show you Government 


Exhibit 2.. Can you identify 


Excuse me, did you ever sce that when you were at 


Eastern Airlines? 


A Not that. I recall.. 


Q Nid Thomas Mullen have authority to send Gov 


ment Exhibit 2 without getting higher approval in the 


company? 
A No. 


Q Was it the practice at Eastern Airlies for 


to state to whom copies of the letter had been sent? 


A Yes. 


Q Does that letter indicate whether or not a 


was sent to you? 


A There are no copies shown. 


Q Would it have been the usual practice at Eastern 


Airlies for Thomas Mullen to have sent you a copy of that 


letter? 


* 


MR. KILSHUEIMER: Objection, 
THE COURTS 


Is the objection to the form of the 


question? 


MR. KILSHEIMERS: ¥Yoa, S3:%. 


TUE COURT: All right, sustained as to forn, 


BY WR. VIZCARRONDOs 


Q Was there a usual practice at Fastern Airliés 
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in 1969 for sending copies of letters to companies 


with to other people in the com, ny? 


MR. KILSHEIMERS: Objection, 


THE COURT: Ne may answer that if there 


| policy. 


A Well, I would have to say that since I’ was new 


and Mr. iicPadden was new there may have been am evolution 


of policy, but business practice that we tried to abide hy 


included copies of correspondence, yes 


Q Would that practice -- would that usual practice 


have included Mr. Mullen sending you a copy of that letter? 


A Yes. 
©) show you what has been macked Government 


Exhibit 3 in evidence, 
Did you ever see that when you were at Eastern? 
Not that I recall. 


Q 


Did Thomas Mullen have the authority to send 
Governinent Exhibit 2 in exchange for receiving Government 
Exhibit 3? 

A No. 

Q I show you Government Exhibit 7A ard 73 in evidence 
Will you look at them, please. 


Did Thomas Mullen havethe authority to send 


Government Exhibits 7A and 7B without getting higher approval 


Kelley - Direct 
company? 

: Not at this point in time. 
Which was Octobe € 19637 
Right. 

Did you have such authority? 


No. 


Would you have had to get higher approval? 


Yes. 


I don't believe I asked you this. -If I did, 


excuse me for repeating myself. 


2 


Did you ever see Governinent's FExhibit 7A and 


you were at Eastern? 


| A Not that I recall, no. 


EASTERN 


fr. Thomas £. Mullen 
Eastern Airlines 

10 Rockefeller Plaza 
Hew York, R. ¥. 10020 


Dear Iir. Mullen: 


This will confirna that as * usual with wedia contracts 
your cornitrent to us dated Aucus 1209 would be cancellible 
upon celivery of thirty (30) . ice in writing not later than 
Deceribor 31, 1969 | 


Very truly yours, 


NATIONAL STUDENT 


Cortes 1 Rendell 
President 


: - at 
Leight ; i a NBS OSs 


PROCEEDINGS IN UNITED STATES v. MULLEN, 
NO. 75, Cres L179 
28b 


INDICTMENT, UNITED STATES V. MULLEN 
Now, 75 Ere A/S HOSEN Yop SARA 2 ey TD) 
(From Transcript of Charge of the Court) 


(Page 403} 


17 The indictment reads as follows: 
18 | “he grand jury charges: 
19 \ sia a On or alhonit December 10, 1973S. in 
2) | the Southern Distrlet of New York," Thomas Eu Mullen, 
24 | the defendant, having taken an oath that he world testify 
22 | Cruthifiully betorena rand jury of the United States. of 
! 
3 Minarica, duly tipaneled and sworn in the United States 
ya} Distrlet Court for the Southern Distrlet of New York and 


25 | lneutving fer Chat dlutrict, untlavfally, wlitwliy aud 


[Page 404] 
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t eojw 


knowingly and contrary to his oath did inake false material 


3 declarations to that grand jury. | 
4 idle At that time and a the grand | 
5 | jury wis conducting an investigation into possible 
| : | ) 
6 | violations of United States laws including among others 
7 | laws prohibiting conspiracy to commit ans en against 
a the “taitea States, Title 18 United States Code Section 
9 


371, fraud in the interstate offer and sale of securities, 


€ “4 
287 
5, United States Code Section 77-Q(a), use of 


ative and deceptive devices in the purchase and 


of securities, Title 15 United States Code Section 


78-J(b) and Rule 1N(b) (5) thereunder, maxing of false 


and misleading statements of material facts in statements 


required -to be filed with the Securities and Exchange 


Comaisstion, title 15 United States Code Section 78-FF 


and mail fraud, Title 18 United States Code Section 1341, 
to « .cermine whether any persons viol ted these and related 
statutes in connection with purchases and sales of NSMC 


stock. 


Lal 


KF It was materLal to that inquiry to 


deterinine whether Mullen t:ad heen brihed or othervise 


corruptly rewarded {Ln relation to services he had performed 
both Sn his own right and in hia capacity az an executive 


of EKastern Atlxrlines on behal€ of HSMC and tts executives, 
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| cojw 
| 


Thomas 


"4. At the time and place aforesaid, 


E. Mullen, the defendant, appearing as a witness 


before the grand jury, testified falsely under oath 


with respect to the afcresaid material matters as follows:" 


And then the indictment says “false answers underscored", 


"Q Very well, Mr. Mullen. Pid you receive anything 


of value from National Student Marketing Corporation?” 


“AY -=-underscored-- "No, I did not. 


"oO 


Did you ever receive anything of value from 


anybody whom you knew to be connected with National Student 


Marketing Corporation? 


ua Yes, I have and I believe it was more in terms 


of a personal gift than Lt was because it was not on 


behalf of Hatlonal Student. 


Rob Bushnell gave me a turntable for a stereca 


get that Lowas making and I belleve that that was in the 


fall of 1968. 2 am not positive on the date of that, 


hut ha did give me a turntable to add toa one that I 


was bullding in my house. We happened ~- 

“oO That wad Ln vthe: Full of. "682 

“A XY believe Lt was, yes. 

"Q Nid you ever recelve anything else of valua 
from anybody you knew to be connected with Nattonal 
Student Marketing Corperatton?* 
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eojw 

--underscored-- “No, © diane: 
"Q Specifically, did you receive anything of 
value through Mr. Dennis Kelly? 


wna” --underscored-- “No, & didn't. 


"oO pid you receive anything of value through or 


from Mr. Bushnell? 


Wo, © didn't. 


With the exception of the turntable? 
Other than what I just said. 
Now about franMr. Coctes Randell? | 


--underscored-- “No, I did not. 


“Q What was the approximate value of the turntable 


that you received? 
"KA About $60, 


Q And is Lt your sworn testimony that aside fren 
that $60 turntable you never recetved anything of value 


either as a gift or fn any other form from anyone you 


knew to be connected whith Nattonal Student Marketing 


Corporation? 


ayia i ~-underscored-- “that's correct. 


bast 


. This testimony of Mullen, as he 


then and there well knew, was untrue in that Mullen in 


or around September 1969 had recetvad from Randel}. 


through Kelly a certifteata for several thousand hares 
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of NSHC stock and had further received from Randell on or 


mout January 13, 1970 a check for $25,000." 


EXCERPTS 


Government's 


[Page 2] 


(Jury enter courtroom.) 


THE COURT: Good afternoon, members of the jury: 


of the government. ? 
MR. VIZCARRONDO: ‘Thank you, your Honor. May it 


please the court, Mr. Kilsheimer and ladies and gentlemen 


of the jury, this is a case about false statements, false 


Mr. Vizcarrondo, you may make an opening statement on behalf | 


statements made by the defendant, Thomas Mullen, to a federal 


grand jury. 


A federal grand jury was investigating franée and } 


swindle in the activities of a company called National ere 


Marketing Corporation. Yhomas Mullen was called before that : 


grand jury, and asked about his knowledge of its affairs and 


about his involvement in its affairs. Ne took an oath and ‘ 
swore to tell the truth to the qrand jury. é 


1 | 
We was asked certain questions. We violated that | 
oath because the answers 


that he gave were not true. ie gave 7 


false answers because he knew that the true answer would 


implicate himself in the 


affairs in the swindle on behalf | 
of Student Marketing. - oar He | 
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We gave false answers because he knew he answered 


Improperly in hin job at Eastern Air Linea. ie gave false 


answers because he knew that he had done wrong, and ha ‘ote 


to cover itoup. We gave false answers heeause he had taken | 


a payoff from the president of National Student Marketing 


while he was at Eastern Air Lines, and wanted to cover his~ 


tracks. | 


Now, I am Paul Vizcarrondo. I am an Assistant. 


United States Attorney in this district. I will prosccute- 


this case. I use the word “prosecute” because this is a 


criminal case. It is a very serious matter. It is a matter 


that you took your oath 3s jurors and swore to trytruly and 


' 


fairly on the basis of the evidence that is presented to 


you. 


i 


Now, what I said to you in my opening statement 
is not evidence. What the defendant"s lawyer says to you in 


his opening statement is not evidence. The only evidence | 
that you are to consider in this case is the testimony of the ! 
witnesses from that witness stand, and the documents and the 


evhibits that are admitted into evidence, Listen to the 


evidence carefully. It {is your duty to try thia case and > 


consider it. 


What I can do in the opening statement ia to 


provide you with a kind of outline er road map of the 


evidenea and put in the piecea, You can put the pieces 


together when the evidence conen in. 


National Student Marketing @ls a company that aold 


its own product and the prodnuetsa of other compantesn to what 


age J 


bjmneg 


is called the youth market, college and high school students. 


It was started by a man named Cortes Randell who later becam 


the president. He beqan selling his stock to the public in 


the spring of 1968 and reported profits as the price of the 


4 


stock became very attractive and it rose, 


One of National Student Marketing's clients, one 


of the companies which it sold products or services to,the 


so-called youth market, was Fastern Air Lines. .The man at 


Eastern Air Lines that National Student Marketing dealt with 


’ 


was Thomas Mullen, 


In August of 1969 in Natzonal Student Marketing's 


accountants preparing the financial statement for the three 


and National Student Marketing _ not on a calendar year 


like most of us, January through Necember. It was.a fis scab. 


year that began on September lst of ever ear and ended 
vA 3 if ¥ 


t 
quarters of the National Student Market: ing financial year, =|f 


hugust 31st of every year, and that wan when it issu < 


statements saying what the finanelal 


eandition was. 


financial statements. 
It issued the 
It Shen me {t on the banis of Augquat 2iat of 


each year. 


1 


2 


oq% 


~~ 


Now, in Auqust of 1969 National Student Marketing'} 


efal statement that showed the finanetal 


accountants, as YT have just told you, were preparing a finan-| 
| eondition of | 
' 
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ational Student Marketing, its earnings and income at a 


quarters of the year, or as of May ——e 1969 for the year 


Now, tae officers of National Student Marketing 


thought that the profits that were going to be shown on that 


| 
| | 
financial statement would be about$700,000, that the company 


had earned $700,000 in the first nine months of the year. 


This financial statement was se ng to be a docu- 


ment that was going to be shown to Anttonal 


that was supposed to end August 3lst, 1969. . = 


Student Ma wakeekns 3 


| 
| 
| 
| 
| 
| 


sharcholders when the officers of the company asked National 


‘Student Marketing's shareholders for their votes for certain 


actions. This statement was going to be shown to various 


companies that National Student saint 


o 


s officers were 


in the process of trying to buy for hii Student 


Marketing at the time. The way they bought. most of the. 


companies was by paying owners with shares of National 


Student Marketing, with the shares of.stock. National 


Student Marketing was showing these financlal statements to 


the purchasers for negotiation, Tn addition, this financtial 


statement was going to he issued and seen by the public, 


and §t was supposed to depict how well or poorly the Company 


had done in the first nine months of the year, 


Rut just before the atatement wan finally pre- 


pared, Mational Student Marketing's accountanta ¢nformed 
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Cortes Randell, the president of the company, that they 
would have to disallow a large chunk of the income of the 


earnings of the profits that National Student Marketing was 


financial statement. 


[ 
| 
| bjmceg 


Now, this income, these earnings came from a 


supposed contract that National Student Marketing, 


planning to show, or had been planning to show on‘this 
or E wiki 


call it NSMC, was planning or had told its accountants that 


it had with the Pontiac Motor Company. This so-called 


| S + ednw 
| 


contract was, in fact, a phoney since _the letter that 


Randell and another officer of NSMC had shown to counsel 


and was supposed to be the contract with Pontiac, was, in 


face, a forqery, and a letter that Randell had typed himself 


and had superimposed over another letter which had the 


siqnature of the Pontiac official on th ae 


Rut, in any event, In August of 1969 NSMC's 


accountants would not send that. They told him that it was 


in the contract, and they told NSMC that they were disallowing 


the large chunk of the earnings, Randell) was desperate for 


finding replacement of the earnings, We went te Dennin 


Kelly who waa vice president, and told hin about the problem, 


Shortly thereafter he cama hack with a letter from Eantern 


Air “Lines siqned by Thoman Mullen atat ing that Rantern Air 


Lines on Way 14, 1965 hat been ecamtittead to do 220,000 worthy | 


Of YDuninens with weer, 
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‘Now, this contract filled the gap in two wayS.e 


Although it wus dated August 14, 1969, it stated that Eastern 


and National Student Marketing had an oral contract as of 
May 14, 1969, which was within the nine-month per‘od that - 
the auditor was making the financial statement for. That 


financial period was the work period that endea May 31,° 1969. 


So it plugged the hole in that respect. 


It also plugged the hole, because it was the 


right amount, and it was the amount large enough for Nationali 


Student Marketing to show a profit, to show earnings on i 


its books for that period, ana replace the phony Pontiac 


contract that had boen disallowea, 


So Cortes Randell took this letter to National 


Student Marketing's accountants, gave it to them, it was 
g 


accepted, and when the financial statement was issued later 


that month, National Student Marketing recorded earnings 


of $700,000, and it showed these earnings to the share- 


holders, to the people who it was negotiating with, the 


companies, and to the public, 


A short time later, Randell paid back Mullen 


this big favor by giving him, through Dennis Kolly, who was 


| 
| 
: 
: | 
| 


29b 


the go-hetwoen, several thousand shares of Nattlonal Student 
Markoting stock, which were then worth on the open market 

| hundreds of thousands of dollars. 

i! 
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Thomas Mullen’s favor to National Student Marketing 
did not end there. After this stosk had been given to hin 
by Randell, National Student Marketing's accountants sent 
a letter to Mullen at Eastern Air Lines, and the letter 
stated that the accountants were doing an audit now for 
the end of the year, for the year that had ended on August 


31, 1969, and they wanted to confirm with Eastern that they 


were in fact committed to do $834,000 worth of business with 


NSMC in 1970.. Tom Mullen signed this letter and sent it 
off, and the earnings were reported on the August 31, 1969 
financial statement. 


Mullen left Eastern Air Lines at the end of 1969, 


affairs, started his own company. In January 1970, in the 


middle of January 1970, Mullen went back toRmilell and asked i 
him to cash in this stock cuctificate that Randell had given 


at the end of December. He went off and Llookedto his own | 


him several months before. Randell said, “Well, you know, 


I would like to help you out and I will, but I can't give 


you the full value of this stock, I just don't have the 


————— er gee SE ot EEE eet Se = re mses Sewnee & 
cae Se OP IT 


money now, but I will give you $25,000 for it right now." 


Mullen said, “Fine, I*11 give you hack tha ntock 


oY : 


| 


cartificata when you finish paying me for it. Dut when 


you weilte this check, don't make {Lt out to Na; Maka Lt out 


to Back Nay Properttias, Ine," 
9] 


3 wesr 


Now, you will hear that Back Bay Properties, 


was a phony company, a company that Mullen had just set 


up a few days or weeks before, a company which never dia any 


business, 


, 


After fendell gave Mullen this check, Mullen 
that very day went to the bank, the Irving Trust Company, 
and that very day opéned a bank account for Back Bay Pro- 


perties, not oven Back bay Properties, Inc., and that very 


day deposited the $25,000 check in there. 


Within several days thereafter, Mullen withdraw 


practically all the money from that bank account, deposited 


it in his own personal checking account, and then into his 


own pocxet. 


AS cariy as that, as early as 1969 ana 1970, 


Tom Mullen was covering his tracks. But he aid not stop 


covering his tracks there. 


Shortly after he got the check froin Randell, 


the United States Securities ana Exchange Commission began | 


an investigation into the affairs of National Student Mar- 


keting Corporation. The stock dropped. Randell was forced 


i 


: 
L 
' 
& 
eB 
| 


ee 


to leave the company. 


In October or November of 197060 Mullen was called 
-_ 


to testlty before the sre. After he had heen subpoenaed 


to tostify and the day bhofora he was scheduled to testify, 


10} 


Mullen went back to Randell and gave him back the stock 


certificate that was now worth a fraction of what it had 


been worth when Randell had originally given °* to Mullen. 


And he gave it back to Randell. 


But his covering of his tracks did not end there, 
Recause about three years after that, he was called before 
the Federal Grand Jury which I have already told you about 
that was investigating the ne a that was investiga- 


ting the fraud, the swindle, of National Student Marketing. 


And he was asked questions about his knowled,e and about 


his involvement with National Student Marketing -- questions 


that were important to the ins Jury, that were material 

to their inquiry into the sides and the tisubienks seul 
of National Student Marketing. And they asked him if he 

had ever received anything of value from Catees Randell or 
anyone else associated with National Student. Marketing. 


Thomas Mullen said no~~ even though he had been given a 


stock certificate that at the time had been worth: thousands 


of dollars, and even though Randell had given him a check 


for $25,000, which Mulien had quickly cashed. 
Y 
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t~ + 
Now, this is a pretty simple case. The evidence 


ghould not take very long. The case should be, I would 


guess, over in a few days. But because it ia a aimple 


case you shonld not think that it is not an important case, 


11) 
41 
2 west ‘ ' 
because it is an important case. It is an important case 


to the defendant who stands accused of a crime. It is an 


important case to the Government, because I think you can 


understand that a case such a: e where a wan is ,accused 


of going before a Grand Jury ana giving false answers to 


that Grand Jury when it is investigating a fraud and a 


swindle of the magnitude of the National Student Marketing 


case, is important to the Government. 


And it is a case also which I think you can look 
at and consider with your common sense. 


When you come in here as jurors, you may take 


off your coats but you don't take off your common sense. 


have 


Your common sense is the most valuable tool that you 


sitting as jurors. Because it is not a complicated case 


It's not a case involving convoluted transactions or all kina$o 


aifficult courses to follow. It is a simple case : ; 
man who went before a Grand Jury and was asked simple 


questions and gave false answera,. 


So I urge you, when you Look at the evidence, 


as you sit here as jurors on the case, use your common sense, 


3800 


oD Y urge you, and I am sure the defendant urges you, to listen 

vA to the evidence carefully, consider it carefully, use your | 

MU common sense as you listen to it, so that at the end of the 
c 25 case, when all the evidence is before you, you can fulfill 


{[ Page 12 ] 
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your solemn oath as jurors and return with a fair anda a 


cS 


just verdict. Thank you. 


TESTIMONY OF CORTES W. RANDELL 


ipace 20 
P | CORTES iz RAMP 2 LD, called ae 4 
3 | witness by the Government, being first duly sworn, 
4 | testified as follows: 
5 MR. VIZCARRONDO: — I inquire? 
6 | . | THE COURT: Yes, you may examine, 
7 DIRECT EXAMINATION | 
8 |! BY MR. VIZCARRONDO: | 
it x J , 
[page 27] 
i re) I show you what has been marke* as Fxhibit 1, 
| me ane 
16 | for identification. Can you identify that? 
Ww | ‘ A Yes. This was our earnings statement as of 
18 nine months, the end of May, May 31, 1969, compared err 
13 | plus it had the year end numbers for the preceding five 
a | years. | 
21 | Q What did that cane Statement for the period 
ending May 31, 1969 represent? 


It represented all of our incone for 


three quarters or the first nine months. 


to 
us 


¢€ 


See, the first nine months endea May 31, and we 


bjmeg 2 Randell-direct 


2 | had one more quarter to go to August. 


3 er What earnings aia it report? 
ys ol A $702, 000. | 
| 5 | | MR. VIZCARRONDO: ‘The iii Laks sebaa eencieata 
6 for identification inhe Be Saenee. | 
7 


MR. KILSHEIMER: I object on the grounds of 


_ relevance to the issues in this case. 


oo 


3802 


THE COURT: Could you proceed, and I will hear 


vou later on that issue? 


If that is not convenient, then I wilihave a 


brief recess, and discuss it now. 


MR. VIZCARRONDO: I believe that will he fine. 
THE COURT: XY will reserve decision’on that. 


When we come to a convenient point, I will excuse the jury 


ZCARRONDOs . 


is this May 31, 1969 financial statement shown 


Student Marketing shareholvers? 


Yes Lt was. 


it shown to certain companies that National 
Student Marketing was in the process of negotiating to buy? 


A Yes, it was. 


oO 


Were those companies that were included in this 
1969 77 cents per suare, 


that you mention, reported on 


[page 29 } 
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August 31, as Of August 31? 


A °. Yes. I believe so. I believe they were shown. 


0 At about what time was that financial statement 


for the period ending May 31, 1969 filed and prepared? 
‘A It was prepared in the middle of ‘August. 


an 


———e 
—_—— 


ee pep ryt 


Of 1969? 
Yes. “Um hum. 
a Who prepared » i oa 


A The certified public accounting firm of Peat 


: . 5 1 ‘ 

Marwick and Mitchell. They were the company's auditors at | : 
the time. - 2 } Boe: wet ; ! 
a : iy 

They are a large accounting firm, and the partner ry 


in charge was Tony Natelli. Ne had a couple of people working. 


for him, 


oO Did there come a 


time prior to the preparation | 
of that financial statement _ 


that the National Student Market 


ing Corporation gave its acconntants— 


2S 42 commitment lette, for 


Rastern Air Lines? ; : | 
A Yes, a 


re) Was 


Fastern Air Lines a client of National Student 


Marketing? 


oO About how Leng had they been a client of National 


Student Marketing? 


A Yes, they were, - | 
i 
| 


[page 30] 
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A hey had been a client for a year and a half or 


two years. In that time frame, I believe. 


(9) Who at National Student Marketing was responsible 


for the Fastern Air Lines account? 
A Thomas Mullen. 


Q 


Who at National Student Marketing? 


A National Student Marketing, Rol Bushnell had 


primary responsibility for it. 


a Who at Fastern Air Lines did he deal with primari 


A Thomas Mullen. 
a] No you see Thomas 


> Mullen in the courtroom today? 


A Yes, J doa. 
‘@) WiLL you point him out? 


MR. KILSHEIMER: I will coneede that this witness 


knows my client. 
THE COURT: It is conceded for the record that 


this witness is acquainted with Mr. Mullen and conld identif 


him. 


9 


Prior to your giving your accountant this commit- 


ment letter from Fastern Air Lines, had the accountant dis- 


allowed another contract previously given to them? 


Who was that contract wlth? 


Pontiac Motor Company of Pontiac, Michiqan, 
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In what formdid yon submit this contract to your 
accountants? 


A A commitment letter from 


Q ' Was this commitment letter fine Pontiac changed? 


, 


en director of 4 


A Part of it was, yes. 


.@) Can you explain to the jury what part of it was? 


- A  ° When we received the letter, the letter said,. 


are considering implementing market programs," and there 


i 

‘ 
. - cs = : ° | 
a paragraph in it which was changed to read 


instead oef 


are considering implementing", it was changed to read, 


plan to implement.” ‘That was the change. 


(9) Who changed it?’ 


A Myself and another officer of National Student 


i 
' 
| 
Marketing. 
eo Who was that other pepeniede 
A Dennis Kelly. 
QO Who is Dennis Kelly? 


' 

- ’ 
* i 
A Ne was a vice president, and he was in the peas: 
ing section. His responsibility was major clients. 


Q| How did you make the change on this letter? 


A On the Zerox inachine, 


9 What did you do? 


an The change was retyped, and it wan laid over the 
original letter and Xeroxed, 


— 


| 
i 
| 
| 
| 
| 
| 
| 
| 
| 
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9 Who submitted this letter to your accountant 


a contract with Pontiac? 


A Yes, or as a commitment letter with Pontiac, 


1@) About when did you do this? 
A , In April of 1969. | 


.@] 


When did your accountantstell you that they were. 


going to disallow this contract? 


A Farly in August of 1969... 


9) Did they tell you why? 


A Yes. There had’been no activity on it, ana 


understocd from Jim Pramner that the commitment letter 


that the contract and all the other-paper caning in, and 


it never came in. 


Did the accountant tel) you why they disallowed 


Nothing came in and there was no activity on it. 


[t was not a firm enough contract for them to 


hook? 


A That's right. 


19) What did you do after that? 


A I asked the account executives if they haa any 


other contracts which were pending, and we conla get a com- 


mitment form, 


One of the people Tf anked was Dennis Kelly. He 


) aah an meet. > oS 


[ pag. 


bjmeg 7 Randell-direct 


said, "Yes. 
12) Mr. Randell, without saying what Dennis Kelly 


said to you, did Dennis sai thereafter ice you anything? 


A Yes. “He brought me a commitment letter from, 


Eastern and he said it was siqned by Mr. Mullen. 


.@) Mr. Randell, I show you whatlos heen marked 


Government's Exhibit 2 for identification. Can you identify 


it? 


This is 


a copy of the commitinent letter which 


Dennis brought from Thomas Mullen, he 


said. 


THE COURT: I will strike ont any reference to 


what he said if there is a hearsay objection. 
. 4 ‘ " : 


MR. KELSURIMER: No objection. 


THE COURT: The witness may testify to the fact 


that he received that paper from Mr. Pushnel)d at about that 


time, 


Members of the jury may disregard the hearsay. 


MAR. Vr2carROnno: The goverrinent offers rehibit 


2 for {denttéteavtian into evidence, 


MR. KILSHEIMER: No objection, 


THIS COURT: Received in evidence, 


(Government's Exhibit 2 in evidence.) 


HMR. VIZCARROMNO: Way I read it to the jury, 


your Nonor? 


ees 


808, 
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THE COURT: Yes. 
(Government's Exhibit 2 read to the jury.) 
BY MR. VIZCARRONDO: 


Q 


Mr. Randell, so far as you know did Robert 


Pushnell have anything to do with obtaining this letter? 


A Not to my Knowledge, no. 


0 Prior to your receipt of this letter, Government' 


Exhibit 2, did-you know of any commitment f-om Fastern Air 


Lines to spend this amount of money in May of 1970? 


A No. 


THE COURT: Does the record show who gave him 


that paper? 
AR. VIZCARIONDO: Yes. We testified that Dennis 


Kelly did. 


2) Did you know of any comnitment from Rastern Air 


Lines to spend that amount of money as of May 14, 1969? 


nr None other than from Mr. 


9) Well, do you know of any comnitinnents? 


A Mr. Mullen -- he said he was in favor of the 


program, 


Q yon know of any comnitment from Fastern 
Air Lines? 


A 


you ever have any conversation with Thomas 


fpage 35 j 
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iullen about this? 


A don't recall any, _no. 


Q I show you what has been marked Government’ 


2: 
~~ 


Exhibit 3, for identification, and can you identify it?. 


A Yes. This is a letter which was given to me, 


ast recall, at the same time the first latter was wivée 
to me, Exhibit i 
9) Who gave it to you? 
A ane Kelly. 
Q Where did he give bi el wan’ 
A In my office. 
What day was this?’ 
I think it was on the day that it js dAated. 


Was that August 14, 1969? 


Yes. 


What did do with the letter when it was given 


I signed it. 


that did you do with it then? 


Gave it back to Dennis. 
Nad you seen this letters at any time prior to that 
No. 


Were you aware of its contents prier to that? 


No. | 


3810 


; 2 
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2 5 HR. VIZCARRONDO: The pinliniieleailin offers Exhibit 
. ' ye 
3 | 3 for identification into evidence, 
4 . MR. KILSHEIMER: - No objection. 
5 | THE COURT: It will be received in evidence. 
6 ; Siilidaiiabintink a Exhibit 3 received in evideassss 
' 
7 MR. VI7CARRONDO: May I read Exhibit 3 to the | 
a 
8 jury, your Nonor? 
° ‘ 
3 THE COURT: Yes. | 
10 | (Government Mxhibit 3 reac » the jury.) | 
1] | BY MR. VIZCARRONNO: : ' | ; 
. . ' 
12 | 0 Mr. Randell,.what, to your knowledqe, was acne 
13 with’ Government’s Exhibit 2, the letter from Mr. Mullen? | 
14 A I believe it WAS given to the accountants, 
15 .@) By whom? 


16 A Ry Nennis Kelly. 


17 Q “In your presence? 


Yer 


A 


ARhout when was this? 


° 


me A A day or two later, the 15th or 16th, IF think, 
of August. 
Q About how long after the accountants were given 


Government's Exhibit 2 was 


the May 37, 1969 financial stateme 


prepared? 


25 | A I think it was abont a week later, Within a weetiia 
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XY think. 


Q 


Did there come a time thereafter when you 


shares of stock to Dennis Kelly? 


aA * Yeus 
About when was that? 


About a month later, as best I recall. 


Q Where were you when you gave these shares of 


| stock to Dennis Kelly? 


A In my office. 
Rhout hoa many shares of stock was it? 


I don't rememner frankly, but [I think it was 


thousand shares. 
Somewhere from two to 5,900 shares. That's my 


best recollection. 


Q A single certificate of stock from two to 5,000 


Did you do anything with that certificate before 


you qave it to Mr. Kelly? 
A Yes. I endorsed it in bhlank on the back, 


Q Did you siqn your name on the back? 


Yes. 


CAMMISA, JR. 


Oo About what tima of each year was Eastern's 


budget for thr coming year approved? 


aN Normally in the latter part of the year, November 


‘tr or sometimes spilled over into January of tha nes 


Nid you have authority, without getting higher 
Rastern Airlines to contracts for a year 


the budget had not yet heen appraved? 


Caimissa - Diregt 

No, not without higher authority. 

Did Thomas Mullen? | 
ta No, six. 
QO I show you Government's Exhibit 2. Hid you ever 
see that while you were at Eastern? 

A ZI don't recall seeing this. 


9 Nid Thoinas Mullen have authority co send 


Governinent's Exhibit 2 on August of 1969 without getting 


higher approval in the company? 


a Hos. Bits. 


Did you? 


A 


Q Was there a usualy practice at Fastern tn regard 
to sending and receiving correspondence? 
A Nothing that I can recall being written. 
.@) Well, was there a usual practice, written or 
unwritten? 
A Yes. 
Q No you know what that was? 
A Well, it would he -- 
Well, do you know what it was? 
Vell, in terms of comnitments to send carhons 


people, and things of that sort. 


9) Would it he part of the usual practica for 


Caimissa - Direct 
aas Mullen to have shown you a copy 


of Government's 


Exhibit 2? 


MR. KILSHEINER: Objection, 
‘(Question reread.) 


THE COURT: Shown to him? 


MR. VIZC; RRONDO: - When he sent it, 


THE COURT: .-I‘11L allow him to answer. 


Yes. 


18h oO iow, was Le alse part of thak, usual practice at 

il | Eastern for letters from Fastern to indicate on them what’ 

12 | cther persons had been sent copies of the letter wv on 
! ; F 

3 | other persons had been sent copies of the letters? 

4 | A Yes, sir. poe “ 
: & 

1S Q And does Governient's Exhibit 2 indicate whether 

16 Or not a copy was sent to you? ‘ 
\ 

17 | A Noa carbons are indicated on it. 

13 | Q Y show you Government's Exhibit 3 which is a 

19 | letter from Cortes Randell to Thomas Mullen. pid you ever : 

wy | see that while you were at Eastern? | : 

21 A I don't recall seeing this. | 

22 | 9) Did Thomas Mullen have authority to send Covern-= | 

G 

& 


Ment's Exhibit 2 in exchange for receiving Governrant's 


2A rea ills mie ae fe 
25 A tit, nile, 
{page 315, 
' blk Caimissa - Direct 
t 
2 Q Was it part of the usual practica at Eastern Pe 
$ ‘for Mullen to have given you a copy of Government's Exhibit 3 
4 . : 
when he received it? “ 

5 

A It would have been. 
6 el eer ee a el 

Q I show you Government's Exhibit 7-A and 7-B in 
7 


| evidence, :-a confirmation letter te Peat, Marwick & Mitchell 


ea 
a 


Signed by Thomas Mullen. Did you ever see that while you 


Were at Fasterh? 


A EE don’t xrecalk secing that.- 


Q Nid Thomas Mullen have the authority to send 


Government's Exnibit 7-a 


and 7-RB without getting higher. 


approval in the company? 
A No, sir. 


Q  =Wauld it have been part ef the usual practica 


at Eastern for Mullen to have shown you a copy of 7-A and 7-R 


at the time that he sent it? 


A Yes. 


s1lb 


TESTIMONY OF MAURICE KELLEY 


‘page 319} 


When did you first meet bh’? 


A Mr. Mullen was employed at Eastern when Y joinee 


them in 1968, 
Q What jot did he hold there? 


A Manager ef special markets in the advertising 


depa rtment. 


~ 


a) Was he under your supervisfon at Eastern? 
| 
\ 


A Yes, he was. 


Q 


Under your direct superviston? 


A Wo, he waa not. Where was a dtrecter in-hetween, 


James Catminsa. 
ige 320; 


blk ' Kelley - Direct 


fe) 


While you were at Fastern, were you familiar 
with a company named National Studert Marketing 


Corporation? 


A Yes, I was. 


Q 


hat was National Studert Marketing? 


A Lt was a company that specialized in marketing to}. by 


me 1 
the youth market. 


: ; . ’ . %. 
(9) Who at Eastern was reaponsible for GQealing with 


National Student Marketing? 


A Mr. Mullen had the primary responsiblity. 


31? 


Q About whet time of the year was Eastern's budget xe 
the coming year approved? 


A The financial approval usually occurred either 


very late in the year or January of the actual year. 


Q 


Did you have authority without getting higher 


approval to commit Eastern tao contracts for a year for which 


the budget had not yet been approved? 


A . Rey © aida t.. 
Q Nid ‘Thomas Mullen? 
A No, 


Q I show you Government's Exhibit 2, a letter of 
August 14, 


1969 from Thomas Mullen to Robert BRushnell in 


National Student Marketing Corporation, 


Did you ever sea 


hat you were at Eastern Afrlines? 


{j page 321 j 
blk Kelley - Direct 
A Not that I recall. | 
% Did Thomas hah ae have authority = send that 
letter without getting higher approval? 
a: ‘is he didn't. 
Q sacs you have such authority? a 


A No, I didn't.” 


Q Did astern Airlines have a usual practice 1n 


regard to sending and receiving correspondent? 


A Well, they had a usual practice but in our 


departinent one was evolving since I was new and my hoss was 


also new. 


9 


are familiar with that nractice? 


A 


Q 


And would it have béen part of that normal. 


practice for Mullen to have shown you a copy of. Government 


Exhibit 2 when he sent it? 
A He would have sent me a copy as well as Mr 


Caimissa. 


a 
5.2 


Q Te 4 also part of that practice at Eastern 


for letters to indicate to what other persons copies had 


heen senk? 
A ee 


Q And does Government's Exhibit 2 state whether 


a copy was senk to you? 


Kelley - Direct 


A A distribution list is not shown. 


Q 


I show you what has been marked Governinent's 


Exhibit. S.. A Letter dated August 14, 1969 from Cortes Randel 


to Thomas Mullen. Did you ever see that letter while you 


were at Eastern? 


, 


A Not that I recall. 


_  —— 


sii 


Q Did Thomas Mullen have authority withovt getting 
higher approval in the company to sand Government's Exhibit 2 


in exchange for receiving Government's. Exhibit 3? 


A No. 

Q nid you have such authority? - 

A No. 

Q I show you Government's sania 7-A and 7-B which |/¢ 


is a confirmation letter to Peat, Marwick & Mitchell signed 


by Thomas FE. Mullen. Did you sce that while you were at 


FastemAirlines? 


A Not that E recall. 

Q Did Thomas Mullen have authority to seid 
Government's Ezhibit 7-A and 7-B without getting higher 
approval in the company? 


A Ho. 


Q Did you have such authority? 


A 


No. 


GOVERNMENT'S SUMMATION 
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Now, I would like to say a word here about 


a 


Cortes Randell who I am sure you are going to hear a lot 


about when the defendant's lawyer gets to talk to you.” 


Cortes R.ndell is no friend of the government. 
Cortes Randell was prosecuted by the government. Cortes 
Randell is a crcok and a swindler who perpetrated 2 


lassive stock fxavd, who made payoffs, bribes -to people__. 


‘doing business with, who in 1970 and 1971, before 


doing the sane 


—_ 


S still doing. 
‘A man who in 1970 denied ever giving 
all te Yhomas Mullen. Just like wae Mullen Genied 
because ° j Thomas Wathen, needed? knew it was 
mproper. Randel). knew it was a payoff. 
Cortes Randell is no friend of the gevernment. 
He testified here because he had to. He testified beceuse 


he was the only pexson in a position to furnish 


mation that he was able to furnish. Again,this 


you use yourc common sense. 


“mo men make improper payments, when men make 
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payoffs, when men make i ibes, the men involved aren't 


saints, they aren't Boy Scouts. If we could, we would 


put a saint or a Boy Scout on the stand to testify about 


this payoff, but it doesn't work this way. Only crooxs 
make payoffs, and oniy crooks are in the’ position to 
testify about it. 


So Cortes Randell was put on the 


stand for that purpose. 


But 


in any event, regardless of the type of 


that he is, is there any doubt about the core of 


Is there any doubt about the linportant 


testimony for the purposes of this trial. 


is that he gave Mullen stock in October 


of 1969, and he gave him a check for $25,000 in January 


of 1970? O£€ course Mullen finally admitted 


there isn't. 


that when he was confronted. 


MULLEN'S EXHIBIT I 


EASTERN AIRLINES LETTER (12/15/69) 


Mr. Robere ©, Sushneil 

Rational Student Marketing Corporsatica 
245 Park Avenua 15th Floor ~ 

Poy York, Hew York ~ 


+ 


Dear Bobi 


Bose egards to my letter to you dated August 14th in 
projected cur expenditure level for 197G, wa as yor 
know era widergociug severa budget reductions; and while my 
estimate was bared on acceptabig standards with a gee to 
projected revencs, ° 4t is new cur best estimate thee 
-inigeioniasense in at will mot exceed $400,000. 

{ the wuarket {2 respon nzive, a3 wa balieve it ney 
will te, thera is a possibility that there could be sdjusteents 
_n the budget; however, based on cur current knowledge, tha 
above estimate would hold true. 


ye 4 ae ' Bese regards, 


Thomas 2. Mullen 
Manager - Special Markets 


BEST COPY AVAILABLE 


AUGUST, 1965 REVIEW —  CONFORT LETTER. 
DATE ACCOUNTANT COMMENT en 


BARNES - HIKD $22,400.00 8. DELETE 8/15 —sD.H.O. BAD 
CAMPAXA 21,800.00 JS. WRITE OFF 8/15 HO. BAD 
FABERGE 53,775.00 1.$. KO CONTRACT 8/15 sO 9. BAD 
GOSSARD §3,775.00 3, 1.8. WO CONTRACT 6/15 D.H.O. BAD 
PACE 14,492.00 JS. WRITE OFF 

CARNATION 11,200.00 JS. DELETE 

BARNES - HIND 47,850.00 15 H.0. BAD 
BIZAAR 5,580.00 5 H.0. BAD 
EASTERH 27,000.00 §/15 H.0. BAD 
SCHICK 30,000.00 6 H.0. DUPLICATED 
TANYA 32,200.00 H.0. BAD 


SUBTOTAL 320,172.00 
EASTERH $19,152.00 


CLIENT 


BOOKED 


TOTAL $ 839,324.00 
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